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COMMONWEALTH EDISON COMPANY'S MOTION TO COMPEL

Petitioner, Commonwealth Edison Company (“ComEd”), by and through counsel
and pursuant to 35 [ll. Admin. Code §§ 101.614 and 101.616(b), hereby moves the Hearing
Officer for an Order compelling Respondent, Illinois Environmental Protection Agency (“IEPA”
or “the Agency”), to respond to certain of ComEd’s Initial Interrogatories and Initial Requests
for the Production of Documents. In support thereof, ComEd states as follows:

BACKGROUND

1. This case comes before the Illinois Pollution Control Board (the “Board™) and the
Hearing Officer on ComEd’s petition for review of a negative IEPA determination (hereinafter
“Agency’s Denial”) that certain data relating to six coal-fired generating stations was not entitled
to trade secret protection under 35 Ill. Admin. Code Part 130. The trade secret materials
consisted of compiled excerpts from an accounting record for each generating station, known as
the Continuing Property Record (“CPR”), as well as excerpts of the Generating Availability Data
System (“GADS”) data for the stations (collectively, the “Confidential Articles™). Pursuant to 35

1. Admin. Code § 130.203, ComEd submitted to IEPA a statement of justification that set forth
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the requisite elements for trade secret protection and the manner in which each element was
satisfied.

2. On April 23, 2004, IEPA issued a cursory written statement denying ComEd’s
trade secret claims for both the CPR and the GADS data. The Agency’s Denial offered no
explanation, other than a recitation of the applicable legal standards:

ComEd and/or Midwest failed to adequately demonstrate that the information has

not been published, disseminated, or otherwise become a matter of general public

knowledge and/or failed to demonstrate that the information has competitive

value. Further, ComEd and/or Midwest has failed to demonstrate that the
information does not constitute emission data.

3. On appeal, ComEd contends that the Confidential Articles are entitled to trade
secret protection under Illinois law, that there is insufficient evidence to support the Agency’s
Denial, and that Respondent failed to follow the procedures set forth in 35 11l Admin. Code §
130.210{b)(1) in issuing its denial,

4. Following the Board’s granting of ComEd’s petition, the Hearing Officer entered
an August 25, 2005 Order setting forth the applicable discovery schedule. Each party is
permitted to serve interrogatories and document requests and conduct depositions. Consistent
with the above-reference Order, ComEd served IEPA with written discovery. See Pet’r Initial
Interrogs. (hereinafter “Exhibit A”); Pet’r Initial Req. Produc. Docs. (hereinafter “Exhibit B),
The Interrogatories and Document Requests sought, inter alia, information relating to IEPA’s
prior trade secret determinations of financial and operational data—including accounting records
and GADS data—submitted by other businesses and electric utilities. ComEd further requested
the Agency’s prior analyses and/or determinations of what constitutes “emissions data.” The

relevant interrogatories sought the following information:

Interrogatory No. 12: Any determination IEPA has made relating to the trade
secret status of a business’s financial information.



Interrogatory No. 13: Any determination IEPA has made relating to the trade

secret or confidential business information status of any other electric utility

company’s GADS data or other similar operational data.

Interrogatory No. 14: Any determination IEPA has made that information

constituted “emissions data” as that term is now or was in the past defined under

Section 5/7 of the Hlinois Environmental Protection Act, 415 ILCS 5/7, or Section

114(c) of the Clean Air Act, 42 U.S.C. § 7414(c), or their predecessors and their

implementing regulations.

Document Request No. 4: All statements of justification—prepared in defense of

trade secret or confidential business information claims—submitted to IEPA

between January 1, 1990 and the present.

Document Request No. 5: IEPA’s responses—including preliminary and final

agency determinations and correspondence related to the same-to such

statements of justification.
The requested information bears heavily on the Board’s review of the Agency’s Denial, both as
to whether the Agency’s record contained all necessary and relevant information and as to the
substantive reasoning utilized by the Agency to deny trade secret protection. See Pulitzer
Community Newspapers, Inc. v. lllinois Environmental Protection Agency, PCB 90-142, slip op.
at 6 (Dec. 20, 1990)(in trade secret appeals to the Board, “[t]he information in the [agency’s]

denial statement frames the issues on review”).

5. IEPA provided no answers to the above-enumerated interrogatories, nor did it
indicate that it would undertake reasonable efforts to locate responsive information. IEPA
instead referred ComEd to “General Objections A, C, and D,” which state, respectively, that
ComEd’s Initial Interrogatories and Document Requests seek irrelevant/inadmissible evidence
{(General Objection A), “are overbroad and burdensome” (General Objection C), and “are vague”
(General Objection D). See Resp’t Resp. to Interrogs. and Req. Produc. Docs. (collectively,
hereinafter “Exhibit C”). No substantiation of any of the objections was provided, nor was there

any explanation of how the general objections applied to the specific requests.



6. Counsel for ComEd has conferred with IEPA by letter, seeking to negotiate a
mutually satisfactory resolution of these discovery issues. By letter dated January 25, 2006,
ComEd responded to IEPA’s objections by identifying the relevance of, and need for, the
requested discovery. (Exhibit D). Additionally, ComEd requested greater specificity of [IEPA’s
overbreadth and vagueness objections. IEPA indicated by letter dated February 2, 2006 that it is
unwilling to provide responses to the contested discovery requests. (Exhibit E). The parties
have been unable to reach an accord with respect to these matters. Because the requested
information goes to issues that are central to this appeal, and to avoid further prejudicing ComEd
as it prepares for depositions and other discovery without the benefit of TEPA’s documents and
written responses, ComEd respectfully seeks the Hearing Officer’s intervention in this matter.

THE DISCOVERY SOUGHT 1S REASONABLY CALCULATED TO
LEAD TO RELEVANT INFORMATION

7. IEPA has refused to respond to this discovery on the insupportable grounds that
ComEd “seek[s] information that is irrelevant to this proceeding and not reasonably calculated to
lead to the discovery of admissible evidence.” (Exhibits C, E). Respondent relies on an
improper standard for refusing to respond to discovery. Under the Board’s rules, “all relevant
information and information calculated to lead to relevant information is discoverable.” 35
111. Admin. Code § 101.616(a) (emphasis added); lllinois v. Skokie Valley Asphalt et al., PCB 96-
98,2003 WL 22134512, *2 (Sept. 4, 2003). Whether the information sought is admissible at the
hearing, or whether it will lead to admissible information, is simply not the Board’s standard of
discoverability. The Board’s rules state explicitly that “it is not a ground for objection that the
testimogly of a deponent or person interrogated will be inadmissible at hearing, if the information
sought is reasonably calculated to lead to relevant information.” 35 Ill. Admin. Code §

101.616(¢). The Agency’s reliance on 35 1ll. Admin. Code § 105.214(a) is misplaced, because



that provision governs the admissibility of evidence at Board hearings, not the permissible scope
of discovery. IEPA is obligated to undertake reasonable efforts to respond to ComEd’s written
discovery, People v. Williford, 649 N.E.2d 941, 944 (1li. App. Ct. 1995), and as an agency, it has
a duty during discovery to disclose evidence in its possession that might be helpful to an
opponent. Wilson v. Norfolk & W. Ry. Co., 440 N.E.2d 238, 244 (IlL. App. Ct. 1982); Wegmann
v. Dep’t of Registration & Educ., 377 N.E.2d 1297, 1301 (1ll. App. Ct. 1978).

8. Additionally, IEPA has not demonstrated that the information sought by ComEd’s
interrogatories and document requests would be deemed inadmissible at the hearing. It is well-
established that, even where appeals of final agency determinations are limited to a review of the
record, discovery is permitted to determine whether the record is complete. “It is proper to
inquire, and discovery should be allowed, to insure that the record filed by the Agency is
complete and contains all of the material...that was before the Agency when the denial statement
was issued.” Oscar Mayer & Co. v. Environmental Protection Agency, PCB 78-14 (June 8,
1978). The Board has found that matters properly discoverable need not have been relied on or
considered by the Agency at the time of its determination. Grigoleit Co. v. IEPA, PCB §9-184,
1990 WL 263955, at *7 (Nov. 29, 1990)(“[Dliscovery in Illinois is designed to allow a broad and
liberal transfer of information which may lead to the development of relevant evidence,”
therefore, “[d}iscoverable matters need not in themselves be relevant or have been relied upon or
considered by the Agency.”). See also Midwest Generation EME, LLC v. lllinois Environmental
Protection Act, PCB 04-185, Board Order at 21 (Nov. 4, 2004)(at the hearing, petitioner may
“challenge the reasons given to the Board” and present “testimony which would ‘test the validity

of the information (relied upon by the Agency).”” ).



9. The documents and information ComEd is seeking are relevant and reasonably
calculated to lead to relevant information. If IEPA had previously determined that an electric
utility’s GADS data did not constitute “emissions data,” for example, such information arguably
should have been incorporated into the record before the Agency. Alternatively, IEPA’s lack of
experienée with GADS data would be of equal relevance, since the Agency’s refusal to protect
ComEd’s GADS data is at issue. IEPA also appears to be claiming that the CPR may have been
“emissions data.” Petitioner therefore is interested in the Agency’s previous interpretations of
the term “emissions data,” to learn what, if any, similar determinations the Agency has made and
whether the denial of ComEd’s trade secret claims departs from the Agency’s historic
interpretations of that term. Review of such information bears directly on Petitioner’s ability to
develop its arguments regarding the “emissions data” issue.

10. IEPA has also put at issue whether ComEd’s Statement of Justification was
adequate. For instance, the Agency claimed that ComEd “failed to adequately demonstrate that
the information has not been published, disseminated, or otherwise become a matter of general
public knowledge....” 1llinois trade secret regulations provide that a claimant is entitled to a
rebuttable presumption that its trade secret articles have not been published, disseminated, or
otherwise become a matter of general knowledge, if the claimant has taken reasonable measures
to prevent the article from becoming publicly available, and if the statement of justification
contains a certification from the owner that the article has never been published or otherwise
become a rﬁatter of general public knowledge. See 35 Ill. Admin. Code §130.208(b). Inits
statement of justification, ComEd set forth the extensive measures the company has used to
safeguard the CPR and provided the necessary certification from the company. The applicable

trade secret regulations do not set forth the standards for overcoming this presumption, nor did



IEPA articulate any basis for its determination that the presumption in favor of trade secret status
was rebutted. By reviewing the Agency’s other determinations, Petitioner and the Board can
evaluate whether IEPA has applied this regulation consistently. Furthermore, the standard
against which ComFEd’s statement of justification as a whole was evéluated, or should have been
evaluated, is of central importance to any review of the Agency’s Denial. That standard cannot
be ascertained clearly until the Agency’s position with respect to other companies’ similar
proprietary data has been disclosed.

THE DISCOVERY SOUGHT IS NEITHER OVERBROAD
NOR UNDULY BURDENSOME

11.  TEPA has objected to all of the above-enumerated discovery requests as overly
broad and burdensome. It did not set forth, however, how these requests are overly broad, and
consequently, how compliance with them would be unduly burdensome. Responding to counsel
for ComEd’s January 25, 2006 letter, counsel for IEPA flatly refused to look for the requested
informatton. (Exhibit E). It further noted that, because the agency doés not maintain “central
recordkeeping for trade secret determinations” and that such decisions are filed according to the
particular matter to which they belong, “the only way to gather any information at all concerning
past trade secret determinations would be anecdotally.” /d. That responding to a discovery
request may take some effort is not a recognized basis for refusing to respond. See People v.
Williford, 649 N.E.2d 941, 944 (Ill. App. Ct. 1995)(to comply with discovery obligation,
respondent must do what is “reasonably practicable”). By its own account, IEPA has done
nothing to date toward responding to the relevant interrogatories and document requests.
ComEd’s discovery requests, which primarily targeted trade secret analyses concerning
operational and financial data, including GADS data, are neither impermissibly broad nor

undefined as to render compliance with them impossible. Furthermore, ComEd indicated during



its good-faith attempts to confer that it would be willing to discuss an initial refinement of the
scope of its discovery requests. IEPA should be required to respond to the extent possible, even

where it is true that a response to the entire scope of an overly broad request would be unduly

burdensome. See Welton v. Ambrose, 35 1ll. App. 3d 627, 633 (2004).

THE DISCOVERY SOUGHT IS NOT VAGUE
12. Finally, IEPA has objected to all of the above-enumerated discovery requests as
being vague. It has not indicated, however, what is vague about them. Should a vagueness be

identified, ComEd would be willing to clarify the discovery as necessary.

* * *



WHEREFORE, ComEd respectfuily requests that the Hearing Officer grant its Motion to

Compel.

Dated: February 22, 2006

Respectfully submitted,

COMMON

EALTH EDISON COMPANY

‘Byron F. Taylor

Roshna Balasubramanian

SIDLEY AUSTIN LLP

One South Dearborn
Chicago, Hlinois 60603
(312) 853-7000

Attorneys for Commonwealth
Edison Company
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ILLINOIS POLLUTION CONTROL BOARD

COMMONWEALTH EDISON COMPANY,
Petitioner, PCB 04-215

(Trade Secret Appeal)

ILLINOIS ENVIRONMENTAL
PROTECTION AGENCY,
Respondent.
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COMMONWEALTH EDISON COMPANY’S
' INITIAL INTERROGATORIES

Pursuant to 35 lil. Adm. Code 101.616 and 101.620, Petitioner, Commonwealth
Edison Company (“ComEd"), herein submits its Initial Interrogatories to Respondent,
lllinois Environmental Protection Agency (‘IEPA"). As set forth in the Hearing Officer's
Order of August 25, 2005, your responses to these Interrogatories are due on or before
November 28, 2005.

DEFINITIONS

1. “You,” "your,” “Respondenté" and °“IEPA” each mean the lllinois
Environmental Protection Agency and any of its agents.

2. “Document” and "documents” shall each be interpreted in the broadest
possible sense and include, without limitation, all written, recorded, printed, typed.,
transcribed, filmed, digitized, or graphic matter and all other tangible things and media
upon which any handwriting, typing, printing, drawing, representation, electrostatic or
other copy, sound or video recording, magnetic or eiectrical impulse, visual reproduction
or communication is recorded, reproduced or represented, including, but not limited to

books, records, correspondence, reports, memoranda, efectronic mail {(i.e., "e-mail’), .



contracts, tables, tabulations, graphs, charts, diagrams, plans, schedules, appointment
books, calendars, diaries, time sheets, reports, studies, analyses, drafts, telegrams,
teletype, or telecopy messages, files, telephone logs and messages, checks, microfitms,
~ microfiche, pictures, photographs, printouts, electronic data compilations, tapes,
diskettes, computer drives, removable media, notes, minutes or transcripts of
proceedings. _. ‘Document” and “documents” shall each include originals and non-
identical copies (whether different from original because of notes made in or attached to
such copy or different for any other reason), all other data compilations from which
information can be obtained or translated, if necessary, and any preliminary versions,
drafts and revisions of the foregoing.

3. “All documents” means every document within the custody, possession or
controt of the Respondents, their attorneys, representatives, agents, affiliates,
consultants, divisions, and all other persons orrentities of any kind now or at anytime
acting or purporting to act on their behalif.

4, “‘Communicate” and “communication” mean every type or form of
communication, including but not limited to all oral or verbal communication face to face,
by telephone, or otherwise, all written communication by letter, correspondence, notes,
memos, messages, or otherwise, all electronic communicatibn, such as e-mail,
telefaxes, or otherwise, and all other methods and manners of transmitting information.
The terms “communicate” and “communication” shall be given the broadest construction

possible.



5. “ComEd Determination” means the April 23, 2004, letter from Chris
Pressnall of IEPA to Byron Taylor of Sidley Austin Brown & Wood LLP, attached hereto
as Exhibit 1.

6. The "Record” means the Administrative Record as filed in this action on
July 13, 2004 by IEPA.

7. “Sierra Club’s FOIA Requests” means all requests, whether written or oral,
formal or informal, made by the Sierra Club to the IEPA or the United States
Environmental Protection Agency ("USEPA") for information Commonwealth Edison or
Midwest Generation submitted in response to the 2003 Section 114 Information
Requests USEPA issued to ComEd and Midwest Generation.

8. “Statement of Justification” means any information submitted to IEPA to
support a person's claim that information he submitted to IEPA is exempt from
disclosure under Section 5/7 of the Illinois Environmentatl Protection Act 415 ILCS § 5/7
or under the lllinois Freedom of Information Act, 5 ILCS 140/1 et. seq., because the
information constitutes confidential or proprietary business information or trade secrets.

9. “ComEd's Statement of Justificatioh” meané the March 11, 2004 letter
from Byron F. Taylor to Chris Pressnall, regarding ComEd's claims that certain
*information submitted to IEPA by ComEd constitutes trade secrets, attached hereto as
Exhibit 2.

10. “Related to" and “relating to” mean, in addition to the customary and usual
meanings, directly or indirectly mentioning or describing, comprising, containing.

mentioning, discussing, criticizing, contradicting, evidencing, concerning, embodying.



containing, pertaining to, referring to, connected with, based upon, or reflecting upon a
stated subject matter to any extent, whether logically or factually.

11.  The conjunctions “and,” “or" and “and/or’ shall be interpreted either
disjunctively or conjunctively so as to bring within the scope of each definition,
instruction and document request any information you might otherwise construe as
outside the scope of that definition, instruction or document requéest. Similarly, the
singular shall include the plural and the plural shall include the singular. A masculine,
feminine or neuter pronoun or description shalt not exclude and shall include all other
genders.

12. The term “person” means the plural as well as the singular, and shall
include without limitation, individuals, associations, partnerships, corporations and other
_ forms of legal entity.

13.  "All” and “any” mean “any and all” and shall be inclusive.

14.  “ldentify” when used with resp’ect to a document means to state the
nature of the document (e.g. letter, memorandum, etc), the date such document was
signed, prepared, sent and/or received, thé identities of the sender and recipient(s) or
addressee(s), and the present location and custodian of such document. In lieu of such
document identification, you may produce a legible copy of the document you are asked
to identify, indicating the Ihterrogatory to which the document is responsive or referring
to the bates number or other identifying information in your answer to the Interrogatory.

15. "Identify" when used with respect to an individual means to state such
individual’'s name, address, telephone number, occupation or profession, job title, and

the name, address and telephone number of such individual’'s employer.



16.  “Identify” when used with respect to an organization (e.g. a corporation,
partnership, or assoéiation) means to state the name of such organization, type of such
organization, and the address and telephone number of its principal place of business.

17. “Describe” and “ldentify” when used with respect to a statement or
communication mean to identify the persons making the statement or communication,
the date it was made, the person or persons to whom the communication was made,
the person or persons who witnessed the communication, the substance of the
com.munication and the place it was made.

18.  “Describe” and “identify” when used with respect to a fact or facts mean, in
addition to the recitation of each specific fact, the identification of all documents which
substantiate any fact or from which a fact is drawn, and the identification of any oral
communication upon which your knowledge of a fact is founded, or which supports the
fact, including between whom and when the oral communication occurred, and the
substance of the communication,

19. “‘Describe” when used in connection with an act shall mean to identify the
actor, the specific nature of the act, the date and place of the act and the individuals
preseht. |

20. The “CPR” shall mean the documents bates numbered COMO00001
through COMO000086 that ComEd subm‘i.tted to the USEPA in response to USEPA's
2003 Section 114 Information Reduest.

21.  "GADS Data” shall mean the documents bates numbered COMO00087
through COMO000093 that ComEd submitted to the USEPA in response to USEPA's

2003 Section 114 information Request.



22. Any word contained in the Definitions and Enstru'ctions herein, or in the
foliowing Initial Reqﬂzest for Production, which is not defined above, shall have its plain
and ordinary meaning as applied to the form of the word (noun, verb, etc.) and context
in which it is used. For your reference, the plain and ordinary meaning of any word

used herein may be found in Webster's Third New International Dictionary of the

English Language, Copyright 1966.

INSTRUCTIONS

1. In construing these Interrogatories:

(@)  the singular includes the plural and the plural includes the singular;

(b)  the masculine includes the fgeminine and neuter genders;

(¢) ‘“and” and “or” shaill mean and/or;

(d) the word “including” shall be construed without limitation;r

(e) the use of the past tense shall include the present tense and the
use of the present tense shall include the past tense so as to make the Interrogatories
inclusive rather than exclusive.

2. Pursuant to 35 lll. Adm. Code §101.616(e), these Interrogatories are

| continuing. Therefore, if at any time prior to the hearing on this matter, Respondent

obtains additional responsive information, it shall immediately provide that information to

the undersigned.

3. . Each paragraph and subparagraph of these fnitial Interrogatories shall be
construed independently and no other paragraph or subparagraph shall be referred to
or relied on for the purpose of limiting its scope.

4, For each Interrogatory, identify the person or persons who provided any

information relied upon in the formulation of the response.



INTERROGATORIES

1. Identify each person who participated in the ComEd Determination,
including those present for any discussions of the ComEd Determination.

2. Identify each person having knowledge of facts relevant to the subject
matter of this appeal, other than those persons already identified in Interrogatory #1
above.

3. [dentify each' person you intend to call as a fact withess at the hearing on
this matter and for each person identify and describe the facts to which each such
witness is expected to testify.

4, ldentify each person you intend to call as an opinion witness at the
hearing on this matter and for each person identify: the subject matter which each such
witness is expected to testify; the conclusions and opinions of each such witness and
the bases therefore; the qualifications of each such witness; the identity of any report's
or analyses that have been prepared by each such witness relating to this matter; and
the curriculum vitae and resume for each such witness.

5. Identify and describe all communications between the Sierra Club and the
IEPA or the lilinois Attorney General, relating to any matters relating to IPCB 04-2'15 or
- IPCB 04-216 or related to the Sierra Club’s FOIA Requests.

6. Identify and describe all communications between IEPA or the lllinois
Attorney General and any other person, refating to any matters relating to IPCB 04-215
or IPCB 0-216 or related to the Sierra Club’'s FOIA Requests.

7. Describe in detail the reasons you relied on to support the following
statement in the ComEd Détermination: “*ComEd and/or Midwest failed to adequately

demonstrate that the information has not been published, disseminated, or otherwise

-7-



become a matter of general public knowledge and/or failed to demonstrate that the
information has competitive value.”

3. [dentify the specific information in the Record, if any, that supports your
claim, if any, ihat the CPR and/or GADS Data has been published, disseminated, or
otherwise become a matter of general public knowledge.

9. identify the specific information in the Record, if any, that supports your
claim, if any, that the CPR and/or GADS Data lacks competitive value.

10. Identify the specific information in the Record, if any, that supports your
claim, if any, that the CPR and/or GADS Data constitutes emissions data.

11.  if you contend that the CPR and/or GADS Data constitutes emissions
data, describe in detail the reasons supporﬁng this contention.

12.  Identify any determination you have made relating to the trade secret or
confidential business information status of a business’s financial information submitted
to IEPA.

13.  Iidentify any determination you have made relating to the trade secret or
confidential business information status of any other electric utility company’s GADS
data or any similar data on the operations of any other type of manufacturing facility.

14.  Identify any determination you have made that information constitutes
“emission data” as that term as it is now or was in the past defined under Section 5/7 of
the llliinois Environmental Protection Act, 415 ILCS 5/7, or Section 114{c) of the Clean

Air Act, 42 U.S.C. § 7414(c), or their predecessors, and their implementing regulations.



15.  Identify any documents or communications not otherwise identified in
response to these Interrogatories that you will present or otherwise reply upon at the

hearing in this matter.
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ILLINOIS ENVIRONMENTAL PROTECTION AGENCY

1021 NorTH GRAND AVENUE East, P.O. Box 19276, SPRINGEIELD, ILLINOIS 62794.9276, 217-782-3397
James R. THOMPSON CENTER, 100 WEsT RanpolrH, SUite 11-300, CHicaco, L 60601, 312-814-6026

ROD R. BLAGOIEVICH, GOVERNOR Renee CIPRIANO, DIRECTOR

217/782-5544 R
217/782-9143(TDD) &M

© April 23, 2004

Byron F. Taylor
‘Sidley Austin Brown & Wood LLP
Bank One Plaza

10 South Dearborn Street

Chicago, Illinois 60603

Re: Commonwealth Edison/Exelon
Trade Secret Justification — Commonwealth Edison information

Dear Mr. Taylor:

The Illinois Environmental Protection Agency (“Illinois EPA”) is in receipt of Commonwealth
Edison’s (“ComEd”) trade secret Statement of Justification dated March 11, 2004 and received
by the Illinois EPA on March 12, 2004. The Statement of Justification was provided at the
request of the Illinois EPA and addresses information submitted by Commonwealth Edison
(“ComEd”} to the Illinois EPA in response to a United States Environmental Protection Agency
(“USEPA”) request for information under §114 of the Clean Air Act (“information request™).
This letter serves as the Hlinois EPA’s response to ComEd’s Statement of Justification.

Seven attachments marked “confidential business information™ were submitted by ComEd on
January 30, 2004, in response to the information request and supplement its September 11, 2003,
response. Attachments A through F are responsive to information request numbers 3 and 10 and
contain information from ComEd’s Continuing Property Record (“CPR”) for each of the six
coal-fired electric generating stations subject to the information request. ComEd’s Statement of
Justification asserts that the CPR is confidential business information as such is of competitive
value to competitors or contractors/vendors and has been safeguarded by both ComEd and
Midwest. The Illinois EPA is denying trade secret protection to all information contained in
Attachments A through F (i.e., the CPR) responsive to information request numbers 3 and 10
except the work order numbers. ComEd and/or Midwest failed to adequately demonstrate that
the information has not been published, disseminated, or otherwise become a matter of generai
public knowledge and/or failed to demonstrate that the information has competitive value.

ROCKFORD - 4302 North Main Street, Rockford, IL 61103 —(815)987-77610  »  {J1s Prases - 9511 W Harrison St., Des Plaines, IL 6001H 547 4 nud)
ELoiN - 595 South State, Elgin, IL 60123 - (847) 608-3131  »  Proaea - 5315 N, University St., Peoria, 1L 61614 — (309 69 1.7k 1
BUREAU OF LAND - PEORIA — 7620 N. University St., Peoria, IL 61614 - (3091 691.3402  »  (reampaicn - 2125 South First Street, Champargn. IL b1 AG 0 ¢ )
SPRINGFIELD — 4500 S. Sixth Street Rd., Springfield, IL 62706 — (2171 7B6H-6892  + L cuinsuinte - 2009 Mal) Steeet, Cotlinsville, 1L 62214 - o112 C
MARION = 2309 W, Main S, Swite H1h Manon, I 62959 - (618) 993-7200
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Further, ComEd and/or Midwest has failed to demonstrate that the information does not
constitute emission data.

Attachment G is responsive to information request number 4 and contains information from the
Generating Availability Data System (GADs). Generally, the GADs identifies boiler and turbine
related forced, maintenance and planned outages. The Illinois EPA is denying trade secret
protection to the information submitted by ComEd in response to information request number 4.
ComEd and/or Midwest failed to adequately demonstrate that the information has not been
published, disseminated, or otherwise become a matter of general public knowledge and/or failed
to demonstrate that the information has competitive value. Further, ComEd and/or Midwest has
failed to demonstrate that the information does not constitute emission data.

ComEd (or any requestor who is adversely affected by this determination) may petition the
Illinois Pollution Control Board (“Board™) pursuant to 35 Ill. Adm. Code 105, Subparts A and B
to review the Illinois EPA’s final determination within 35 days after service of the determination.
Furthermore, ComEd (or any requestor who is adversely affected by a final determination of the
Board) may obtain judicial review from the appellate court by filing a petition for review
pursuant to Section 41 of the Illinois Environmental Protection Act [415 ILCS 5/41]. (35 1ll.
Adm. Code 130.214)

Should ComEd or any requestor petition the Board or obtain judicial review from the appeliate
court, the Illinois EPA will continue to protect all information for which trade secret protection
has been granted until it receives official notification of a final order by a reviewing body with
proper jurisdiction that reverses this determination and that is not subject to further appeal. (35
1. Adm. Code 130.214)

The iilinois EPA will cease protecting all information not subject to trade secret protection as
discussed herein unless the Agency is served with notice of the filing of a petition for review of -
its determination within 35 days after service of this notice of denial on ComEd and any
requestor.

- If you have any questions or concerns regarding this matter please do not hesitate to contact me.

Chris Pressnall
Assistant Counsel
Division of Legal Counsel

cc: Adam Quader, Sierra Club
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March 11, 2004
By Overnight Mail
Chris Pressnail
Assistant Counsel
Division of Legal Counsel

Illinois Environmental Protection Agency
1021 North Grand Ave. East

P.O. Box 19276

Springfield, [L 62794-9276

Re: ComEd/Exelon Statemnent of Justification

Dear Mr. Pressnall:

Commonwealth Edison (“ComEd™) and its parent company, Exelon, {coilectively. :he
“Companies™) submit this letter and the enclosed attachments in response to the lllinois
Environmental Protection Agency’s (“IEPA™) request that ComEd justify its claim that certain
information contained in its responses to the United States Environmental Protection Agency's
(“USEPA™) Clean Air Act § 114 Information Request are exempt from disclosure to the public
by the [EPA. The “Confidentiai Articles,” namely, excerpts from the Continuing Property
Record (“CPR™) and certain GADs data. are trade secrets and confidential business intormatien
exempt from disclosure by the IEPA. 415 ILCS 5/7.1(a). The Confidential Articles were
marked as such in a conspicuous manner. This Statement of Justification describes the intermai
Exelon/ComEd procedures and policies in place which are designed to assure that such
information remains confidential and is not disseminated to the public. Additionally, please ' ~d
attached a certification signed by Wayne Belko, which states that upon information and beliet.
Exelon has no knowledge that the Confidential Articles have ever been published, dissem:nated
or otherwise become a matter of general public knowledge. Further. this statement of
justification discusses the competitive value of the Confidential Articles and highlights why
disclosure of these documents would cause competitive harm to the Companies.
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L The Confidential Articles are trade secrets and confidential business information
that has not been published, disseminated, or otherwise become a matter of general public
knowledge.

Exelon maintains a policy and several procedures conceming confidential information
and its treatment by Exelon employees (ComEd is a wholly owned subsidiary of Exelon and
Exelon policies apply to each of the Exelon companies, including ComEd). (See Attachments A-
C). Exelon’s corporate policy provides that its employees must protect confidential information
from disclosure. (See Attachment A). Exelon vaiues its information as one of its most important
assets and requires that its employees safeguard trade secrets and confidential information to
prevent unauthorized or inadvertent disclosure.

Exelon’s corporate procedures are designed to ensure that the Companies’ confidential
information is protected. Confidential information is defined by Exelon as information that is
“not generaily available to the public and that may be of competitive or economic value to the

owner.” (See Attachment B). Exelon’s corporate procedures provide that financial information, . '

business methods, outage schedules, operations and operational requirements, and technical
information are some types of information considered confidential by the Companies.

Confidential information is not generaily available externally or internally. Employees
may not disclose information to any employee, contractor or third party without classifying the
information as either public, Company Confidential [nformation or Third Party Confidential
Information. Information designated by the Companies as “confidentiai” is only disclosed to
employees on a “need to know™ basis. [f an employee is not sure whether the information 13
confidential, it must be treated as confidential until a determination is made by the Legal
Services Department.

The Companies require that employees possess proper identification and authonizauon for
access to information, based on the confidentiality classification assigned to the information.
Employees are only permitted the level of access to the information that is required to perform
prescribed job responsibilities. Physical access to the areas containing confidential informauon
or processing activities is limited according to the confidentiality classification of the
information and is only allowed to the extent necessary to perform an approved task or job
responsibility. Access to confidential information that is electronically stored is also limited to
authorized users with appropriate user identification and passwords. Further, corporare
procedures require that information that will be electronically transmitted over non-secure of
public networks be appropriately encrypted.

The corporate procedures specifically prohibit employees from leaving confidential
information unattended in conference rooms. on desktops, or in any places accessible to the
public and visitors are not allowed access to areas where confidential information is located.
Employees may not discuss competitive or confidential information in public areas.
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Requirements related to the non-disclosure of confidential information survive employees’ terms
of employment, as the Company’s Code of Business Conduct prohibits them from disclosing this
confidential information even after they are no longer employed by the Companies.
Additionally, contractors, part-time and temporary workers, and those employed by others to
work on Company premises must comply with the standards and guidelines relating to the
treatment of confidential information.

The Confidential Articles

The Companies consider detailed financial data and information related to outages and
operations to be confidential and competitive and has charged its employees to be “vigilant™ in
protecting such information. The excerpts from the CPR contain detailed financial information
and are kept in a database that is accessible only by authorized individuals within the Companies
with user identification and password. Currently, only approximately 35 employees are
authorized to access this information. GADs statistical summary reports also are maintained in a
confidential manner. To the extent that the data is in electronic format, the database is password .
protected. Only a select few employees are authorized to access GADs data. Although the
“ompanies submit data to the North American Electric Reliability Council (“NERC™), per
~NERC policy, requesters are not permitted to obtain such data from NERC without the
Companies’ written consent. The Companies generally do not provide such consent to the
release of this data. ‘

IL The Confidential Articles have competitive value to ComEd.

The excerpts from the CPR and the GADs data are detailed information that has
competitive value to the Companies. The Companies established above that they have
maintained and continue to maintain the articles submitted to the IEPA as confidential
information, limiting information even amongst the Companies’ own employees on a need to
know basis. A release of the Confidential Arucles could provide the Companies’ competitors
with detailed information regarding overall business strategies, past and present. It also could
lead to others achieving an economic advantage over the Companies. One of many examples
would be a potential vendor who could then use this information to help inflate its bids.

1. Contractual Agreement between ComEd and Midwest Geseration EME, LLC.

The CPR has a dual function in that it provides information on the timing of equipment
installations, which directly relates to the operauon of the Crawford, Fisk, Will County, Joltet.
Powerton and Waukegan stations, in addition to 1its financial purposes. Accordingly, the entnes
for these stations have been provided to Midwest Generation EME, LLC (“Midwest
Generation™), the current owner of the stations. who we understand will be submitting 1ts own
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justification as to the competitive value of this information. The transfer of information was
pursuant to the Asset Sale Agreement by and between ComEd and Edison Mission Energy as to
Fossil Fuel Generating Assets, Under that Agreement, ComEd is obligated to maintain the CPR
entries as trade secrets and confidential business information.

L] - -

As detailed above, the excerpts from the CPR and GADs data submitted to the [EPA are
competitive and confidential business information/trade secrets exempt from disclosure by the
IEPA pursuant to 5 [LCS 140/7.1(a). Please continue to safeguard the Companies’ trade secrets
and confidential business information. Thank you very much for your attention to this matter.

Sincerely,

el "

ccl Sharon Neal



CERTIFICATION

[, Wayne A. Belko, state as follows:

1) 1am a Senior Project Manager of Exelon (the “Company™) and [ am authorized to executs
this certification on behalf of the Company.

2) Upon information and belief, [ have no knowiedge that the Confidential Articles claimed as
trade secrets, described in the attached Staternent of Justification dated March 11, 2004 have
been published, disseminated or otherwise become a matter of general public knowledge.

A

Dated: March 11, 2004
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Policy Statament

Notwithstanding s duty to provide certain information 10 reguisiory suthorities and the public, Exelon shall protect from disclosure information
of » confidentisi nature. Exelon shall uss only lawful and sthical methods to scquire Information or practlices of compatitive value.

Palicy intant

E xalon shall;

* Protect the privacy of ks customers, mmmbNCMMWMMrm

» Safeguard, avoid disciosure and prevent misuse of confidential information or practices.
* Protect confidential information entrusted to Exslon by others.

l , ' Lia .‘l l‘
This policy shalt be implemnented by establishing and foowing:

* Procadurss lor menaging confidential iInformatlon s & corporate resowrce, 5
* Procedures for idenlifying types of Exelon confidential information snd practices.

......



Information Protection S Page 2 of 2

* Procedures for ssfeguerding Exeion confidentisl informetion ensuring protection rom disclosure  Such methods may inchude confidantiay

¢ Training progrems to snsure that smployess can kientiy Exelon confidentisl information and are awsre of ther responsibiiity to protect i and the
means of prolecting R from diaciosurs, ,

* Procedures describing the sllowable methods for acquiring snd developing information of 8 competftive nature

¢ Periodic sudis (0 ensurs compliance.
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Effactive Date: 12-04-01

1.0 PURPQSE

1.1 The purpose of this procedure is to ensure that Exeion Corporation and its afMilsied companies

.0
2.1

23

{collectivety and individually refered to as "Exelon” or the "Company”) protect the Company's
confidential information, as well a8 confidentral information supplied to the Company by vendors,
contractons, suppliers, cusiomers, and other third parties, Confidential information is 8 vaiusbie
assat of the Company and to third parties supplying Exelon with their confidential information. The
unauthorized or insdvertent disciosure of this information may creste 8 liadility for the Comparny
involving 8 lawsuit or a fine, put the Company at 8 compaetitive disadvaniage or deprive the
Company of the opportunity to selt or license such information to cthers.

IERM3 AND DEFINITIONS

“Company Confidential informatien’ means Confidential Information (ss defined in Section 2.2
below) beionging 1o or pertaining to the Company.

~Confdential Information” means information, in any form (including, but not fimited to, electronic.

oral, or written form, or algorithms, devicas, know-how”, machines, methods, procedures, software,
or technology) that (i) is reguired Dy law or by agreement to be maintained as confidential; or (i) 1s
not generally available to the public and that may be of competitive or economic value 1o the owner,
Exampies may include, but are not iimaed 1o, customer information, perscnnel information, financiad
information, business plans, business methcds, internal procedures, inventions, labor negotiations,
legal documents, markst research and data, cutage schedules, cparations and operationsl
requirements, plant status, pricing data, planned mergers, divestitures of acquisitions, product or
sarvices proposais, research, lachnical information, rade secrets, vaivation models, Materisl
Information, Safeguards information, State-Reguiated Information, Third Party Confidentiat
Information, and Transmission information. (A mors comprahensive, but not exhaustive listing of
categories of Confidential Informaton 1s inciuded In Attlachment A).

“Materiat information” means information about the Company thet would be considersd imponan
by a reasonable investor in deciding whether 10 buy, sall or hold sacurities of the Company. A good
shortnand tast is whather the information could reasonably be expected to affect the pnce of the
Company's securities if it were disclosed 10 e public: if 30, it is Materiai Information, Informaton
CONCBMING eamings estimates o targets. dvidends, proposais or agresments for significant

.4

#3171%v.}

margers, acquisitions or diveatitures, iquidity oF Tligation preblems, IMporant MANAGEMenT ™ * =
changes. pending reguistory acticns and othes simdar avents should generaity be assumed to be
Material Information. ) .

“Public information” means informauon that 1s generaily available 1o the public. Examples
include, but are not limited 10, advertising matenals. annual reports, prass releasass, and infarmation
postad on Company intemat sites.
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"Restricied Confidential information™ means cenain categorias of Company Confidential
information, the use or disclosurs of which may be subject 10 additional legel requirements and
corporate and Business Unit policies and procedures. Examplas include, but are not limited to.
certain communications batween the Company and its inside of oulside counsel; Cenan customern
related information; medical and personnel records; Materisl information; Saleguards information;
State-Reguiated information; Transmission information; information marked ‘privileged®, “asttomey
work product’, “for your syes only”, “for internal use only”, “reproduction or distribution prohibited™ of
any information that is marked with similar restrictions.

“Safsguards Informatien” includes information relating to (1) security messures for the physical
protection of special nuclesr matertal; and (2) security measures for the physical protection and
location of certain plant equipment vital o the safety of nuciesr power stations as set foth I 10
C.F.R. Section 73.2.

“Stata-Reculated Information” includes certain information, other than Public Information, that is
ralated to either (i) custiomars or (il) ransmission and distribution systems, as further defined in
various state statutes, codes, and reQulations,

“Third Pacty Confidentisl information” means Confidental Information that is cwned by 8 thing
party {i.e., ary parson of entity othes than the Company) and is disciosed 1o the Company with the

reasonable expectation of requirement that it will be kept confidental.

“Tranamission Information” means certain information, other than Public informstion, reiated o
transmission, including information about available transmission capability, price, curtaiiments,
ancillary services, and the like. as further defined in Corporate Procedure LE-AC-210:
“implamentation of FERC Standards of Conduct.*

RESPONSIBILITIES
Exslon Ganeral Counssl

Approve all corporate procedures impiemanung Comporate Policy LE-AC-3: “Information
Protection.”

All Emgioyees

All Campany empioyees are responsibie lor complying with this procedure and any procadures
impiemented by their respective Business Unit. Employees are expectad to immediately report any

hey cbserue o their Businass LUnit Management, :he

Legal Servicas Department or the Ethucs Office. Upan termination of empioyment with the
Company, 8mMployees are responsible for retuming to the Company all documaents contmining
Confidentisl information. After empioymant gnds, sach amployee has a continuing obiigation to
maintain the confidentiaiity of Confidentiai Information leamed dunng the coursa of smpioyment.
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Business Unit Managsment
Ensures and monitors and is responsibie for complianct with corporate procedures related to
information protection; provides iraining reisted 10 thesse procadures; requires new empioyess to

sign agresments containing confidentislity provisions; and cversees the deveiopmant and
implementation of business unit specific policies and procedures,

PROCEQURE
Classifving loformation

Befure disciosing information t0 any employes, contractor, or third party, an empicyse mum first
determine if the information is Public information, Pubiic Information may be released v anyone
without restriction. if the information is not Public tnformation, the empioyse must detsrmine
whethet it is Company Confidential Informauen or Third Party Confidential information. Iif it is
Confidential information, the empioyee must aiso determune o it should be treated as Restricted
Confidential Information

if it is not readily apparent whether information 13 Pubic information or Confidential Information, the
ampicyee must consult with hisher Business Unit Management for guidence. If managemaent is not
certain, it should refer the matter to the Legal Services Department  Untl such determination is
made, the information must be reated as Confidental Irformation. Empioyess must not sssume
that information is Public information d it is not already marked ‘Confidentisl.”

Protaction of Confidential information Gepstally

Al Confidential information must be safegQuarded 10 prevent unauthorized or inadvenent disciosure.
Documents containing Confidential informanan must not be left unatianded in conference rooms, on
desktops, Of in any places accessible 0 he pubiic. Confidential Informaton must not be discussed
in public areas where discussions may be overheard,

Documaents contalhing Confidential Informabon should be marked ‘Confidendsl” on at least the first
page. The fact that 8 document has not been marked "Confidential®. howevaer. shail not refieve a
Company empioyee of any thirg party from e ooligaton 1o Teat such information as Conficentsl
Informaton.

Visitors to the Company must not be given accass to areas where Confidentisl Information is visibie
to them. In areas where it would be /mpractical 10 orevent visitors from viewing Confidental

42.4

425

informetion—wvaming-signs-shculd he pastean devgnaling those 20928 as restricted. Public tours

must not be given in such restricted areas.

Requirements for storing and transmittng Conficentai information slectroncally sre contaned n’
Corporate Procedures implementing Company Policy, iT-AC-1: “Use of Information Technology
Assols.”

Employees should consult their Business Unit Managament of the Legal Services Department when
handling Restricted Confidential Informanon 1o -sam whether additional satequards must be aken
of whethef additional restnctions on its use or aisciosure apply.



4.3
43.1

4332

4.4
44,1

4.4.2

4.4.3

4.3

451

LE-AC-301 Revision 0
Paged of 5
Effective Date: 12-04-01

Use and Disclosurs of Company Confidential Informatiaa
Unless Company Confidential Information falls under the category of Restricted Confidental

Information, it may be used for any legitimate Company surpose and may be disciosed to any
Company smpioyse with a nesd 10 know such information.

Company Confidentai information must not be disciosed to any bidder, vendor, contractor,
consuitant or other third party uniess (i} he/she has a need 10 know the information; and {il) she/me
has first signed s conficentiality sgresment in a form obtaned from or approved by the Lagat
Services Departmant. If it is not clear whether a third party should recsive Company Confidental
Information, Business Unit Management must be consulted. Al third parties that recsive Company
Confidentisl Information must be required (o return of destroy such information upon compieton of
the project or upon request of Company.

Uss and Risclosuce of Third Party Confidential Information
Third Party Confidential Information must de meated wﬂh st least the same degee of care a3
Company Corfidential Information. In addition, Third Party Confidential Information receiyed

pursusnt to an agreement containing confidentiality provisions must be used and discicsed only in
accordancs with the requirements st forth in such agresment.

Third Party Confidential information must nat be used by the Company uniess it has been lawtuily
cbtained, Empioyees must not reveasi to the Company any information that might reasonably be
considered 8 rade secret or Confidential Inforrmation of 3 former empioyer.  In addition. empioyees
must not use Confidential Information of compatitors or other third parties in 8 manner not
authorized by the owner of the information. Empioyes must not attempt 1o induce. through social
relatonships or otherwise, present or ormer empioyees of competitons or other third parties 0

“disclose their employer's Confidentisl information. If there is any uncenainty as to whether

Company is legally entited 10 use Third Party Confidential Inforrnanon the Legsil Services
Department must be consuited immediately.

Employses Must not review or accept unsolicited ideas, inventions, patent applications, of any data
or potantis trade secrets from other compamaes or persons without the approval of Business Umit
Management, and review by the Legal Services Department, if necsssary, uniess the submitting
party agrees in wriing that the sulxnission is made on a non-confidential basis.

_ Use and Qisclosurs of Cusiomee information

Additonal legal requirerments govern the use and disclosure of customaer-related infomation. Such
information must not b. disclosed to any person other than Employess within the same Dusiness

yey

4.8

Department. Empicyees should consuit with thew Business Unit Management of the Legal Services
Department when handling this information.

Uss and disclosure of Msteriat Information 13 aiso subsect to Comorate Procedurs LE-AC-202:
*Buying and Selling Exelon Securities.”
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Uss and Qisciosure of $tate-Requiated information

Addcitionai state legal requirements gavem the use and disciosure of State-Regiatled Information.
Such information must not be disciosed 1o sny person other than Employees within the same
business unit except as otherwise suthonzed by Business Unit Menagemaent or the Legal Services
Depariment. Empicyees should consult with ther Businass Unit Menagement or the Legal Services
Department when handling this information.

Use and Olaclosure of Teansmission information .
The use and disciosure of Transmission Information is subject 10 Corporate Procedurs LE-AC-210:
“Implementation of FERC Standards of Canduct.”

Publications and Speeches
All materials proposed for publication, by way of written materials or speeches, must be screened by

" Business Unit Management, and if necessary, the Legal Services Dspartment, 10 ensure that no

Confidentst information is disciosed and that publication is in accordance with the Company’'s
Conflict of interest policy set forth in the Code of Business Conduct. Wih respect 1 technaiogy,
additionsl care should be given o ensure that no rade secrets of patentadie ideas are inadvertentty
disclosed.

Enforcamant

Failure t0 oomplf with this Procedurs may result in discipilnary actiens up to snd including discharge
and legal sction.

QOCUMENTATION

NONE

REFERENCES

Exelon Code of Business Conduct.

Corporate Policy IT-AC-1: “Use of Information Technoiogy Assets.” and implementing procedures.

Corporats Procedure LE-AC-202: *Buying and Selling Exsion Securities.”

¢4 Corporate Procedure LE-AC-210: "Implementation of FERC Standards of Conduct.”

Business unit specific procedures.
Corporate Poiicy HR-AC-1-8: “Pstents and Inventians.”

ATTACHMENTY
Employes Handout: Protecting Confldential Information,



Exelun

Corporate Procedure

T-AC-102 Ravislon 1

Information Asset Protection Page 1 of 7
Effective Date: 09-18.01

1.0 PURPOSE
To define Exslon's {the *Company”) cbjectives for estabiishing specific standards and

guidelines on the protection of the confidentiality, integrity and availabiity of Exeion's
information sssets,

20  IERMSAND DEFINTIONS

2.1 Avglisbiiity - Ensures critical information is accessible when nesded. The use
of Company information systems shail not be denwed 10 suthorized users.

2.2 lagsift :

2.2.1  High - refers to a requicement of continuous availability, high availsbiiity or zero tolerance
of data lcss.

222 Mediym - refers to a requirement of scheduled availsbility, stancserd availability, or a

partigl tolerance of data ioss.

2.23  Low - refers (o a requirernent of best affort avarlabiity, no availability, or a kong-term to
compiete tolerance of data loss.

2.3 Confidentiat information - Refers to information that the Company s required to keep
private Dy 'aw or agreement, as well ag information of competitive oF #CONOMIC vaiue to
the Company.

2.4 Confidentiality - Refers (o the protection of Confidential Information from disciosure.
Information shall be disclosed only to those authonzed to access it

2.5 nfidentts) 1. C rt

251 Copfidentigl - Control Lavel 2 - Refers 10 Confidentiat Information to be accorded the
highest safeguard protection and a resticteq cstnbution. This category is intended to be
used spanngly.

safoguard protaction and a contmllod but moderate distribution.

2.8.3 |[ntemal Use Only - Refers to information that shoukd not be distributed-or disciosed to
anyone outside of the Company wihout :he approval of the Information Assat Cwner.

2.5.4 Pyblic - Refers to information that is unresticted.

26 Engryption - A method of scrambiing niformaton 10 rendet i unreadable to anyone
axcapt the intanded recipient, who must gecrypt it to read it

intemal Use COnty
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" lnformation Assets

intanqible nformation Assets - The logical information assets that are not sasily
assigned 8 monetary value. Intangiblie information Assats include information (processed
data), processss, the skilts, training and expsriance of personnel, intetlectual capitsl, and
other business enablers (9.9.. roputation, trust and other "social” assets).

Tangible information Assats ~ The physical inforration assats with 8 measured cost or
vaiue. Tangible Inforration Assets include raw dats, 3ysiems, networks ang hardware.

information Asset Custodian — Each information asset must have a clearty defined
custodian. An information asset custodian (Custodian) is 8 person who, while not
necessarily the information asset ownes, has the ultimate responsibiity for its proper
hanting and safekeeping. Each information asset custodisn mMust properly protect
Exeion information assets in keeping with the designated Owner's control, Cata sensitivity
and data criticaiity instructions.

Information Asset Qwner - All information assets must have an owner. Information
asset ownars (Ownier) are managers of organizational units that have primary
responsibility for information assets associated with thelr functional authority, With the
exception of operationsl computer and natwork information, Exelon Business Services
Company information Technology normaly is not the Owner of any information assets.

integrity - The protection of information and Systems from makicious, unaythorized, or
accidentsl changes.

Uset - The individuale, groups or organizations authorized by the Company to access
information Assets. )

R N I

Exelon 8SC Chisf Infonmation Qtficer (B3C CIQN

Approves Company Infarmation Assurance procedures, standards and guidelines;
manages the Information Technoiogy Govemance Management, and when information

asset OWNners are not clearty imptied by organizationat design, the BSC ClO will make the
designation.

32
321

in Techn. veman Mjna

Serves as the Information Assurance corporate procedurs SPONsor, ansures the
deveiopmant and maintanance of the information Asset Protection Procsdure and
associated standards and guidelines; prov«ies corporats policies, slandards, guidelines
and procedures for Business Continuity Planning; leads periodic corporate recavery -
exarcises, and assists information Asset Owners and Custodiang with the implemaentation
of Business Continuity plans by guiding them through the steps necessary 10 deveiop,
lest and assess thair recovery plans.

Internat Use Only
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334

34

3441

3.3
351

s
3.6.1

3.7
31
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.The Office of the Corporate Secretary

Coordinates and facilitates the corporste policy and procedures process; supports policy
and procedure sponsors; maintaing the corporate policy and procedures: prepares
pericdic reports on compliance with corporate policy and procedures; and chairs the
Corporate Policy and Procedure Committes,

ine

Ensures compiiance with corporate policy and procedures: periodically submits data to
the Office of the Corpotate Secretary demonstrating complisnce with corporate pokcy
and procedures. oversess the development of business unit specific policies and
tachnicel procedures that are not intended to be binding on anyone other than the
business uni.

vl

Assists in monioring compliance with corporate policies, procedures, standards and
guidelines. ’

lof : lo 1

Defines procedures that are consistent with the information Asset Protection Procedure
and associated standards and guidelines; ensures the confidentislity, integrity and
availability of information assets; authorizes access 10 thase who have an approved
business need for the information: determines the dusiness impact if an information asset
is unavailable, data integrity is compromised or unauthorized access is gained: defines
and funds a Business Continuity Ptan for criical information assets 10 Mitigate risks 1o an
acceptable levet; funds and paricipates with pencdic cOMorate recovery exercises. and
ansures the revocation of access for those wha no ionger have a business need for the
information, ‘

In lon ustodt
Provides a securg Drocessing snvironment that protects the confidentiality, wntegrity and

availability of information; administers access (o nformation as authonzed by the Cwner,
and implements procedural safeguards and cost-effective conuols.

Nt

1.8

Uses the information only for its intanded purposes and maintaing the confidentaiity,
integrity and availabiiity of informaton accassed consistent wih the Owners approved
safeguards while under the User's control.

“Intemal Lse Only
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4.0 . PROCEDURE

41 Agcess Conirol

4.1.1  Proper identification, suthorization and authentication are required for access to
information assets.

4.1.2 Authorization for access to information assets wiil be based on the confidentiality
clasasificstion of the information and defined 0 provide only the level of access required o
meet an approved business need or perform prescribed job responsibliities. Specific
instructions for controlling access to information assets are provided in the iA Access
Control Corporste Standard.

42 Ramote Access

421 Authorization for remote sccess to information assets will be provided only to meet an
approved business need or perform prescribed job responsibilites.

422 Remote access must be faciitated by using Exelon approved methods and programs.,
Specific instructions for accessing information assaets ramotely are provided in the (A
Remote Access Corparate Stancard.

43  Physicsi Access

4.3.1 Information assets must be protected with physical accass control of arsas containing
information assets or processing activities.

4.3.2 The physical access controis must be at the appropriate level with the information
clagsifications of the information and defined to provide only the ievel of physical accass
required t0 meet 8n approved need or perform prescribed job responsibilities. Specific
instructions for physical access to information assets are provided in the |A Physicel
Access Comorate Standard.

44 . Encrypticn

441  Encryption must be usad 10 protect "Confidential” information assets that will be
' transmitted Over NON-48CUre Of pubiic Netwarks (Such as dialup or the intarnet).

4.42 ' Only Company-approved encryption aigornthms. methods and products can be used (o

fic nsiructions-for sncnyption arg provided in the
IA Encryption Corporate Standerd,

45  Integrity Protection

45,1 Information assats must be created and maintaned with appropriate controls to ensure
that the information is comect, Luditable and reproducible. Specific inatructions for
protecting the intagrity of information assets are provided in the A integrity Frotection
Corporate Standarng.

intermal Usa Oniy
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Igbiity Pr.

Appropriate controls based on the availability classification of the information must be

established 10 ensure information assets are consisiently availsbie 1 conduct business.
Specific instructions for protecting the availability of information assets are provided in the
1A Availabillty Protection Corporate Standard.

Business Continuity Plans must be developed ta identify mo personnel, rescurces anc
corective actions required for continued availability in the event of an umxpoctod
interruption to normai business operations.

Susiness Continuity Plans must be reviewed and lested periodically for relisble and
reproducibie results.

Ant-Virus

Inforrnation assets must be protected from destructive software elements such as viruses
and malicious code that impsir normal operaticons.

Exsfon-approved virus detection programs must be instalied, enabled snd updated on ait
systems susceptibie to viruses and maicious code. Specific instructions for prutecting

_information assets from viruses and malicious code are provided in the LA Anth-Virus

Corporste Standard,

Information Handling

Handling of information amts will be based on their information classification and in
accorgance with approved methods for handling prnted information, as well as
alectronically stored and transmitted information. Specific instructions for handling
information assets are provided in the /A Information Handling Corporste Standard.

Augiting
Auditing must be activated to record relevant security events.
The audit logs must be securely maintained for 2 easonable period of ime. Specific

instructicns for auditing information assets are provided in the 1A Auditing Corporate
Standard.,

Intemal Use Only
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Handlind

All ampioyees, contractors, part-lime and tamparary workers, and those smpioyed by
others (0 perform work on Exelon premises or who have besn granted access o Exslon
infonmation or systems, are covered by this procedure end Must comply with a3s0cisted
standards and guidelines,

Failure 1o comply with the Exelon nforrmation Asset Protection Procedure, standsrds and
guideiines may result in suspension of use privileges or other disciplinary actions up to
and Inciuding discharge and legai action.

Exceptions handling will nclude the followirg stepe;

2.} Exceptions to the information Asset Protection Frocedure musi be submitted and
approved by the Business Unit VP of IT,

b.) The ITGM will perform a risk assessment. _ .

¢.) The exception and risk assessment will be submitted to the Information Technoiogy
Council for corporate approval, f appropriats.

d.}) Price to management approvel of any exception, ail employees, contractors and
consultants shall consistently cbserve the Exelon Use of Information Technology
Assets Policy, associated procedures and standerds. Corporste poiicies take
precedence over Corporate procedures.,

Revis

The information Assat Protection Procedure will be reviewed and revised in accordance
with the Use of information Technology Assets Poicy.

ROCUMENTATION
(A Information Asset Icentification and Classification Corporate Procedure, IT-AC-101

Legal information Protection Corporate Policy, LE-AC-3
Lagal Document Managemaent, Retenton and Disposition Corporaie Palicy, LE-AC-4

REFERENCEY
Use of Information Technology Assets Policy, 1T-AC-1

T A0
Cmamea. st

[A Remote Access Corporate Stangerd, IT-AC-102-2

IA Physical Access Corporste Standard, 1T-AC-102-3

IA Encryption Corporate Stendard, |T-AC.102-4

IA Integrity Protection Corporste Stanvard, IT-AC-102-5

IA Aveilabily Protection Corporate Standard, IT-AC-102-8
1A AnthVirys Corporate Stancerd, (T-AC-102.7

IA information Handling Corporate Stancard, IT-AC-102-8
IA Auditing Corporate Standard, IT-AC-102.9 .

Internal Use Onty
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7.0 ATTACHMENTS
" NONE
Approval
$/18/2001
Signature Dste
Honorio Padron

President and Chisf Executive Officer
Exelon Business Sarvices Company
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CERTIFICATE OF SERVICE

I, the undersigned, certify that [ have served Commonwealth Edison Company’s
Initial Interrogatories by U.S. mail on this 27th day of October, 2005 upon the following persons:

Ann Alexander

Assistant Attorney General and
Environmental Counsel

188 West Randolph Street
Suite 2000

Chicago, 1l. 60601

g
-

Byron F. Taylor .’

) -
it e /
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ILLINOIS POLLUTION CONTROL BOARD

COMMONWEALTH EDISON COMPANY,

)
)
Petitioner, ) PCB 04-215

) (Trade Secret Appeal)
v )
)
HL.LINOIS ENVIRONMENTAL )
PROTECTION AGENCY, )
Respondent. )

- COMMONWEALTH EDISON COMPANY’S
INITIAL REQUEST FOR PRODUCTION OF DOCUMENTS

Pursuant to 35 WM. Adm. Code 101.616, Petitioner, Commonwealth Edison
.Company (“ComEd"), herein submits its Initial Request for Production of Documents
(“initial Request for Documents”) to Respondent, Illinois Environmental Protection
Agency ("IEPA”"). \ComEd requests Respondent to produce for inspection and copying
the documents described herein at the Chicago, llinois offiges of Sidley Austin Brown
and Wood LLP by November 28, 2005, or at such other time and place as the parties
may agree.

DEFINITIONS

1. “You,” “your,” “Respondenfs" and “lEPA” each mean the lllinois
Environmental Protection Agency and any of its agents.

2. "Document” and “documents” shall each be interpreted in the broadest
possible sense and include, without limitation, all written, _recorded, printed, typed,
transcribed, filmed, digitized, or graphic matter and all other tangible things and media
upon which any handwriting, typing, printing, drawing, representation, electrostatic or

other copy, sound or video recording, magnetic or electrical impulse, visual reproduction



or communication is recorded, reproduced or represented, including, but not fimited to
books, records, correspondence, reports, memoranda, electronic mail (i.e., “e-mail”),
contracts, tables, tabuiations, graphs, charts, diagrams, plans, schedules, appointment
books, calendars, diaries, time sheets, reports, studies, analyses, drafts, telegrams,
teletype, or telecopy messages, files, telephone logs and messages, checks, microfilms,
microfiche, pictures, photographs, printouts, electronic data compilations, tapes,
diskettes, computer drives, removable media, notes, minutes or transcripts of
proceedings. “Document” and “documents” shall each include originals and non-
identical copies (whether different from original because of ﬁotes made in or attached to
such copy or different for any other reason), all other data compilations from which
information can be obtained or translafed, if necessary, and any preliminary versions,
drafts and revisions of the foregoing.

3. “All documents” means every document within the custody, possession or
control of the Respondents, their attorneys, representatives, agents, affiliates,
consultants, divisions, and all other persons or. entities of any kind now or at anytime
acting or purporting to act on their behalf._

4. “Communicate” and “communication” mean every type or form of
communication, including but not limited to all oral or verbal communication face to fa'ce.
by telephone, or otherwise, all written communication by letter, correspondence, notes,
memos, messages, or otherwise, all electronic communication, such as e-mail,
telefaxes, or otherwise, and all other methods and manners of transmitting information.
The terms “communicate” and “communication” shail be given the broadest construction

possible.



5. “ComEd Determination” means the April 23, 2004, letter from Chris
Pressnall of {EPA to Byron F. Taylor of Sidley Austin Brown & Wood LLP, attached
hereto as Exhibit 1.

6. The “Record” means the Administrative Record as filed in this action on
July 13, 2004 by IEPA.

7. “Sierra Club’s FOIA Requests” means all requests, whether written or oral,
formal or informal, made by the Sierra Club to the IEPA or the United States
Environmental Protection Agency (“USEPA") for information ComEd submitted in
response to the 20_03 Section 114 Information Requests USEPA issued to Com&d.

8. “Statement of Justification” means any information submitted to IEPA to
support a person's claim that information he submitted to IEPA is exempt from
disclosure under Section 5/7 of the lllinois Environmental Protection Act 415 ILCS 5/7 or
under the Hliinois Freedom of Information Act, 5 ILCS 140/1 et seq., because the
information constitutes confidential or proprietary business information or trade secrets.

9. “‘ComEd’'s Statement of Justification” means the March 11, 2004 letter
from Byron F. Taylor to Chris Pressnall, regarding Cor‘nEd’s claims that certain
Informétion submitted to IEPA by ComEd constitutes trade secrets, aftached hereto as
Exhibit 2.

1Q. “‘Related to” and “relating to” mean, in addition to the customary and usual
meanings, directly or indirectly mentioning or derscribing, comprising, containing,
mentioning, discussing, criticizing, contradicting, evidencing, concerning, embodying,
-containing, pertaining to, referring to, connected with, based upon, or reﬂecﬁng upon a

stated subject matter to any extent, whether logically or factually.



11. The conjunctions “and,” “or" and “and/or” shall be interpreted either
disjunctively or conjunctively so as to bring within the scope of each definition,
instruction and document request any information you might otherwise construe as

outside the scope of that definition, instruction or document request. Similarly, the

'singular shall include the plural and the plural shall include the singular. A masculine,

feminine or neuter pronoun or description shall not exclude and shall include all other
genders.

12. The term “person” means the piural as well as the singular, and shall
include without limitation, individuals, associations, pértnerships, corporations and other
forms of legal entity.

13.  “All” and “any” mean “any and all” and shall be inclusive.

14. Any word_containeq in the Definitions ahd Instructions herein, or in the
following Initial Request for Production, which is not defined above, shall have its plain
and ordinary meaning as applied to the form of the word (noun, verb, etc.) and context
in which it is used. For your reference, the plain and ordinary meaning of any word

used herein may be found in Webster's Third New International Dictionary of the

English Language, Copyright 1966.

INSTRUCTIONS

1.-  In construing this Initial Request for Documents:
(a)  the singular includes the piural and the plural includes the singular;
(b} - the masculine includes the feminine and neuter genders;

(c) “‘and” and “or” shall mean and/or;



(d) the word “‘including” shall be construed without limitation;

(e) the use of the past tense shall include the present tense and the
use of the present tense shall include the past tense so as to make the document
requests inclusive rather than exclusive.

2. Pursuant to 35 I, Adm. Code 101.616 (e), this Initial Request for
Documents is continuing. Therefore, if at any time prior to the hearing on this matter,
Respondent obtains additional responsive documents, they shalt produce immediately
to the undersigned such additional responsive documents.

3. All documents necessary for a correct understanding of any document
responsive to the following requests shall be produced with the responsive document.

4, The documents produced shall be produced as they are kept in the usual
course of business or organized and labeled to correspond to a specific request.

5. Each paragraph and subparagraph of this initial Request for Documents
shall be construed independently and no other paragraph or subparagraph shall be
referred to or relied on for the purpose of limiting its scope

6. If any of these requests cannot be complied with in full, produce as many
of the responsive documents as possible, identify the documents that cannot be
produced, and specify the reason why those documents cannot be produced.

7. it any document described herein is withhéld on the basis of any claim of
privilege or otherwise, provide in writing the following information about each document:
(1) its date, (2) the name, position and address of its author, (3) the name, position and
address of each person who received, read or saw the document or copies thereof, (4)
the subject matter and type of document (e.g. nﬂemorandum, letter etc.), (5) the nature

of the privilege claimed (e.q. attorney/client privilege, work product doctrine, etc.) and



(6) the grounds for the claimed privilege in sufficient detail to allow a ruling on the

appropriateness of the claimed privilege.

DOCUMENT REQUESTS

Produce:

1. All documents as to which ComEd has requested or will réquest
"identification” in any Interrogatory served or to be served upon Respondent.

2. All documents identified by Respondent in any response to any
Interrogatory that has been or will be served upon Respondent by Commonwealth
Edison.

3. Ali documents reiating to your interpretation of the term “emission data” as
that term as it is now or was in the past defined in Section 5/7 of the Hinois
Efvironmental Protection Act, 415 ILCS 5/7 or Section 114(c) of the Clean Air Act, 42
U.S.C. § 7414(c), or their predecessors, and implementing regulations of either act,
including determinations that certain information constitutes or does not constitute
emissions data.

4. All Statements of Justification that were submitted to IEPA from January 1,
1990 to the present.

5. All agency responses to Statements of Justification submitted to I[EPA
from January 1, 1990 to the present, including preliminary and final agency
determinations and qorrespondence related to the same. |

6. All documents relating to the ComEd Determination, inbluding all

- documents reflecting communications relating to that determination.



7. All documents relating to each communication between the Sierra Club
and IEPA, or the lllinois Attorney General, relating to any matters relating to IPCB 04-
215 or IPCB 04-216 or the Sierra Club’s FOIA Requests.

8. All documents relating to each communication between IEPA, or the
lllinois Attorney General, and any other pérson, relating to any matters refating to IPCB

04-215 or IPCB 04-216 or the Sierra Club’s FOIA Requests.

CH2\ 1307142.1

CH1 3363477v.1



Exhibit 1

[LLINOIS ENVIRONMENTAL PROTECTION AGENCY

1021 NORTH GRAND AVENUE EAST, P.O. Box 19276, SPRINGFIELD, LUNOIS 62794-9276, 217-782-3397
James R. THOMPSON CENTER, 100 WEST Ranpocet, Sulte 11-300, Cricaco, iL 60601, 312-814-6026

ROD R. BLAGOIEVICH, GOVERNOR Renee CIPRIANG, DIRECTOR

217/782-5544 X
- 217/782-9143(TDD) mpe‘:e‘s“\?t 3?‘

April 23, 2004

Byron F. Taylor

Sidley Austin Brown & Wood LLP
Bank One Plaza

10 South Dearborn Street

Chicago, Illinois 60603

Re: Commonwealtli Edison/Exelon
Trade Secret Justification — Commonwealth Edison ini_'ormation

Dear Mr. Taylor:

The Iilinois Environmental Protection Agency (“[llinois EPA”) is in receipt of Commonwealth

Edison’s (“ComEd”) trade secret Statement of Justification dated March 11, 2004 and received

by the Illinois EPA on March 12, 2004. The Statement of Justification was provided at the

request of the Illinois EPA and addresses information submitted by Commonwealth Edison

(“ComEd”) to the Illinois EPA in response to a United States Environmental Protection Agency

(“USEPA”) request for information under §114 of the Clean Air Act (“information request™).
_This letter serves as the Illinois EPA’s response to ComEd’s Statement of Justification.

Seven attachments marked ‘“confidential business information” were submitted by ComEd on
-January 30, 2004, in response to the information request and supplement its September 11, 2003,
response. Attachments A through F are responsive to information request numbers 3 and 1} and
contain information from ComEd’s Continuing Property Record (“*CPR™) for each of the six
coal-fired electric generating stations subject to the information request. ComEd’s Statement of
Justification asserts that the CPR is confidential business information as such is of competitive
value to competitors or contractors/vendors and has been safeguarded by both ComEd and
Midwest. The Illinois EPA is denying trade secret protection to all information contained in

- Attachments A through F (i.e., the CPR) responsive to information request numbers 3 and 10
except the work order numbers. ComEd and/or Midwest failed to adequately demonstrate that
the information has not been published, disseminated, or otherwise become a matter of general
public knowledge and/or failed to demonstrate that the information has competitive value.

RoCckFORD ~ 4302 North Main Street, Rockford, 1L 61103 - {8151 987-7"1a1 I‘lu Prasis - 9511 W Hagrison St Des Plaanes, 1L Ain e

ELcin ~ 595 South State, Elgin, L 60123 ~{847)608-3131  « P w:a 415 N University S, Peona, 10 61 b3 - {91 bt
BUREAU OF LAND - PEORIA -~ 7620 N. University 5t., Peona, IL 61614 « (309 694 “an! ¢ avawrats - 2125 South Fuest Street. Champaign i ». -
SPRINGFIELD — 4500 5, Sixth Street Rd., Springfield, H. 62706 < (217) 78h-And?  «  (oqnnanntt - 2009 Mall Steeet, Collinsville, It B2 13

MARION = 2309 W, Main 51 Suite 10 Mgnon 1L 52959 - 1618) 993-7200
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Further, ComEd and/or Midwest has failed to demonstrate that the information does not
constitute emission data.

Attachment G is responsive to information request number 4 and contains information from the
Generating Availability Data System (GADs). Generally, the GADs identifies boiler and turbine
related forced, maintenance and planned outages. The Illinois EPA is denying trade secret
protection to the information submitted by ComEd in response to information request number 4.
ComEd and/or Midwest failed to adequately demonstrate that the information has not been
published, disseminated, or otherwise become a matter of general public knowledge and/or failed
to demonstrate that the information has competitive value. Further, ComEd and/or Midwest has
failed to demonstrate that the information does not constitute emission data.

ComEd (or any requestor who is adversely affected by this determination) may petition the
1llinois Pollution Control Board (“Board™) pursuant to 35 [ll. Adm. Code 105, Subparts A and B
to review the Illinois EPA’s final determination within 35 days after service of the determination.
Furthermore, ComEd (or any requestor who is adversely affected by a final determination of the
Board) may obtain judicial review from the appellate court by filing a petition for review
pursuant to Section 41 of the Illinois Environmental Protection Act [415 ILCS 5/41}]. (35 Il
Adm. Code 130.214)

Should ComEd or any requestor petition the Board or obtain judicial review from the appellate
court, the Illinois EPA will continue to protect all information for which trade secret protection
has been granted until it receives official notification of a final order by a reviewing body with
proper jurisdiction that reverses this determination and that is not subject to further appeal. (35
I1l. Adm. Code 130.214)

The Illinois EPA will cease protecting all information not subject to trade secret protection as
discussed herein unless the Agency is served with notice of the filing of a petition for review of
its determination within 35 days after service of this notice of denial on ComEd and any
requestor. o

If you have any questions or concerns regarding this matter please do not hesitate to contact me.

‘ —

Chris Pressnall
Assistant Counsel
Division of Legal Counsel

cc: Adam Quader, Sierra Club
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March 11, 2004
By Overnight Mail
Chris Pressnal]
Assistant Counsel

Division of Legal Counsel

Illinois Environmentat Protection Agency
1021 North Grand Ave. East

P.O. Box 19276

Springfield, [L 62794-9276

Re: ComEd/Exelon Statement of Justification
Dear Mr. Pressnall:

Commonwealth Edison (“ComEd™) and its parent company, Exelon, (collectively. the
“Companies’) submit this letter and the enclosed attachments in response to the [llinois
Environmental Protection Agency’s (“IEPA") request that ComEd justify its claim that cenain
information contained in its responses to the United States Environmental Protection Agency's
(“USEPA™) Clean Air Act § 114 Information Request are exempt from disclosure to the pubiic
by the IEPA. The *Confidential Articles,” namely, excerpts from the Continuing Property
Record {("CPR™) and certain GADs data. are trade secrets and confidential business informaucn
exempt from disclosure by the IEPA. 415 ILCS 3/7.1(a). The Confidential Articles were
marked as such in a conspicuous manner. This Statement of Justification describes the intemai
ExelonvComEd procedures and policies in place which are designed to assure that such
information remains confidential and is not disseminated to the public. Additionally, please :'nd
attached a centification signed by Wayne Belko, which states that upon information and beliet.
Exelon has no knowledge that the Confidential Articles have ever been published, disseminated

- or otherwise become a matter of general public knowledge. Further, this statement of
justification discusses the competitive value of the Confidential Articles and highlights why
disclosure of these documents would cause competitive harm to the Companies,

SIOLEY ALSTIN SROWS A WOOO LLP 8 AN ILLINCHS LIMITED LIAGILITY # o aTWERS PRACCINC L AFFILIATION wiTH OTHER SIOLEY ALSTIN SROWN A 4QCC # 20" - =
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Chris Pressnail
March 9, 2004
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1. The Confidential Articles are trade secrets and confidential business information
that has not been published, disseminated, or otherwise become a matter of general public
knowledge. . '

Exelon maintains a policy and several procedures concerning confidential information
and its treatment by Exelon employees (ComEd is a wholly owned subsidiary of Exelon and
Exelon policies apply to each of the Exelon companies, including ComEd). (See Attachments A-
C). Exelon’s corporate policy provides that its employees must protect confidential information
from disclosure. (See Attachment A). Exelon values its information as one of its most important
assets and requires that its employees safeguard trade secrets and confidential information to
prevent unauthorized or inadvertent disclosure,

Exelon’s corporate procedures are designed to ensure that the Companies’ confidential
information is protected. Confidential information is defined by Exelon as information that is
*not generally available to the public and that may be of competitive or economic value to the

owner.” {See Attachment B). Exelon’s corporate procedures provide that financial information, .

business methods, outage schedules, operations and operational requirements, and technical
information are some types of information considered confidential by the Companies.

Confidential information is not generally available externally or internally. Employees
may not disclose information to any employee, contractor or third party without classifving the
information as either public, Company Confidential Information or Third Party Confidential
Information. Information designated by the Companies as “‘confidential” is only disclosed to
employees on a “need to know' basis. [fan employee is not sure whether the information is
confidential, it must be treated as confidential until a determination is made by the Legal
Services Depantment.

The Companies require that employees possess proper identification and authonzation for
access to information, based on the confidentiality classification assigned to the informauon.
Employees are only permitted the level of access to the information that is required to perform
prescribed job responsibilities Physical access 10 the areas containing confidential information
or processing activities is limited according to the confidentiality classification of the
information and is only allowed to the extent necessary to perform an approved task or job
responsibility. Access to confidential information that is electronicaily stored is also limited o
authorized users with appropriate user identificanon and passwords. Further, corporare
procedures require that information that will be electronically ransmitted over non-secure or
public networks be appropriately encrypted.

The corporate procedures specifically prohibit employees from leaving confidental
‘information unattended in conference rooms, on desktops, or in any places accessible to the
public and visitors are not allowed access to areas where confidential information is located.
Employees may not discuss competitive or contidential information in public areas.
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Chris Pressnall
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Page 3

Requirements related to the non-disclosure of confidential information survive employees’ terms
of employment, as the Company’s Code of Business Conduct prohibits them from disclosing this
confidential information even after they are no longer employed by the Companies.
Additionally, contractors, part-time and temporary workers, and those employed by others to
work on Company premises must comply with the standards and guidelines relating to the
treatment of confidential information.

The Confidential Articles

The Companies consider detailed financial data and information related to cutages and
operations to be confidential and competitive and has charged its employees to be “vigilant” in
protecting such information. The excerpts from the CPR contain detailed financial information
and are kept in a database that is accessible only by authorized individuals within the Companies
with user identification and password. Currently, only approximately 35 employees are
authorized to access this information. GADs statistical summary reports also are maintained in a
confidential manner. To the extent that the data is in electronic format, the database is password .
protected. Only a select few employees are authorized to access GADs data. Although the
'ompanies submit data to the North American Electric Reliability Council (“NERC™), per
NERC policy, requesters are not permitted to obtain such data from NERC without the
Companies’ written consent. The Companies generally do not provide such consent to the
release of this data.

I The Confidential Articles have competitive value to ComEd.

The excerpts from the CPR and the GADs data are detailed information that has
competitive value to the Companies. The Companies established above that they have
maintained and continue to maintain the articles submitted to the IEPA as confidential
information, limiting information even amengst the Companies’ own employees on a need to
know basis. A release of the Confidential Articles could provide the Companies’ competitors
with detailed information regarding overall business strategies, past and present.. It also couid
lead to others achieving an economic advantage over the Companies. One of many exampies
would be a potential véndor who could then use this information to help inflate its bids.

HI.  Contractual Agreement between ComEd and Midwest Generation EME, LLC.

The CPR has a dual function in that it provides information on the timing of equipment
installations, which directly relates to the operauon of the Crawford, Fisk, Will County, Joiter.
Powerton and Waukegan stations, in addition to 1ts financial purposes. Accordingly, the entries
for these stations have been provided to Midwest Generation EME, LLC ("Midwest
Generation™), the current owner of the stations, who we understand wiil be submitting tts own
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justification as to the competitive value of this information. The transfer of information was
pursuant to the Asset Sale Agreement by and between ComEd and Edison Mission Energy as to
Fossil Fuel Generating Assets. Under that Agreement, ComEd is obligated to maintain the CPR
entries as trade secrets and confidential business information.

* * .

As detailed above, the excerpts from the CPR and GADs data submitted to the [EPA are
competitive and confidential business information/trade secrets exempt from disclosure by the
{EPA pursuant to § ILCS 140/7.1(a). Please continue to safeguard the Companies’ trade secrets
and confidential business information. Thank you very much for your attention to this matter.

Sincerely,

Gy 7}

cc: Sharon Neal



CERTIFICATION

I, Wayne A. Belko, state as follows:

1} [am a Senior Project Manager of Exelon (the “Company”) and | am authorized to execute
this certification on behaif of the Company.

2) Upon information and belief, [ have no knowledge that the Confidential Articles claimed as
trade secrets, described in the attached Statement of Justification dated March 11, 2004 have
‘been published, disseminated or otherwise become 2 matter of general public knowledge.

Y, A

Dated: March 11, 2004
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Policy Statement

Notwithstanding s duty to provide cerisin information to regulatory authorities and the public, Exelon shall protect from disclosure information
of a confidential nature. Exelon shall use only fawful and ethical methods to scquire information or practices of competitive value.

Policy intent

Exslon shall: '

* Protect the privacy of #s customers, sharshoiders and employess 10 the extent sflowed by law snd reguiation,
s Safeguard, avoid disciosure and prevent misuse of confidential iInformation or practices.
+ Protect confidantis! information entrusted to Exslon by others,

iImplementation
This policy shalt be implemented by establishing and following:

* Procedures for managing confidential information as & corporate resowrcs.
* Procedures for identitying types of Exelon confidential information and practices.

-----
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* Procedures lor safeguerding & xelon confidential information ensuring protection fom disciosure Such methods may mchude, conﬂdonhshty
sgresments with employees.

* Training progrems (o ensure that employess can identify E xelon confidential information snd are sware of thair responsbﬂﬂy to protect it and the.

means of protecting k from disclosurs.

Procedures describing the siowsble methods lor acquiring and developing information of a competitive natwre

Periodic audits 10 ensure complience.
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1.0 PURPOSE

1.1 The purpose of this procedure is 1o ensure that Exeion Corporation and its affikated companies

2.0

2.1

2.2

2.3

(collectively and individually refermed to as "Exeion” or the “Company”) protect the Company's
confidential information, as well a8 confidental information supplied 1 the Company by vendors,
contraciors, suppliers, cusiomers, and other thrd parties. Confidential information is a valuabie
asset of the Compsny and to third partes supplying Exeton with their confidentisl information. The
unauthorized or inadvertent disclosure of tis information may create a liability for the Company
involving 2 lawsuit or a fine, put the Company a1 a compettive disadvantage or deprive the
Company of the opportunity 10 seil or icanse such information to othars.

IERMS AND DEEINITIONS

“Company Confidential information® mesns Confidential Information (as defined in Section 2.2
beiow) beionging to or peraining o the Company.

“Confidentiat Information* means information, in any form (inciuding, but not limited 1o, siectronic.
oral, or writtan form, or algorithms, devices, “know-how”. machines, methods., procsdures, software.
or technology) that (1) is reguired by law or by agresment to be maintained as confidentat; or (i) 13
not generally available to the public and that may be of competitive or aconomic value to the cwner.
Examples may include, but are not limited 10, customer information, personnel information, financia
information, business plansg, business methods, intemal procedures, inventons, labor negatantons,
legal documents, market research and data. outage schedules, oparations and operational
requirements, plant status, pricing dats, planned margers, divestitures or acquisitions, product or
sarvices proposais, research, tachnical information, rade secrats, valuation modeis, Matenal
Information, Safeguards information, State-Reguiated Informaton, Third Party Confidendal
Iinformation, and Transmission information. (A more comprenensive, but not exnaustive listing of
categories of Confidential informabon 18 inciuded in Attachmaent A). '

“Material Information” means information about the Company that would be considersd imponant
by a reasonable investor in deciding whether to buy. seill of hald securites of the Company. A gcod
shorthand test is whather the informanen could reasonably be expecied to affect the pnce of the
Company’s securities if it wers disclosed 10 Te pubic: f so, it is Material information. Information
CONCaMIng eamings estimates or targets. Jividends, proposais of agresments for significant

2.4

1719wt

mergers, acquisibons or divestifures. liquidity or Thigation problems, '/m AYEMSAT
changes, pending regulatory actions and otner similar events should generaily be assumed to be
Material Information. ‘ .

~Publle infacmation® means informatan 1nat 1s generally available to the public. Examples
include, bul are not limited 1o, advertising mater:als, annual repors, press releases, and nformaton

postad an Cempany internet sites,
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2.5 Restrigted Confidential information” means certain categorias of Company Confidentisl
Information, the use or discicsure of which may be subjec! 10 additional egal requirements and
corporste and Business Unit policies and procedures. Examoles inciude, but are not limited to,
cerigin communications betwesn the Company and its inside of Outside counsel; centain customer
retated information; medical and personnel records; Material Information; Safeguards Informanon;
State-Reguiated Information; Transmission information; information marked °privileged®, “attorney
work product’, "for your eyes only”, “for internal use only”, ‘raproductbn of distribution prohibited”: or
any information that is marked with similar restrictions.

2.6 » X 2 includes information relating t0 (1) security messures for the physicel
protection of special nuclesr material; and (2) security measures for the physical protection and
location of certain plant equipmaent vital 10 the safety of nuclesr power stations as set forth in 10
C.F.R. Section 73.2.

2.7 “Staia-Requiated Information” includes certain information, other than Public Information, that 1s
related to either (i) customers of (ii) ransmission and distribution systems, as further defined in
vanous sml statutes, codes, and regulations,

2.0 ~Thicd Party Confidentlal Information” means Canfidential Information that is owned by 3 third
party (i.e., any person or entity other than the Comgany) and is disciosed 10 the Company with the

reasonable expectation or requirement that it will be kept confidentiad,

2.9 “Iransmission Information”, means certain information, othet than Pubhc information, related 1o
tranamission, including information about availabie transmission capabiiity, price, curtaiments,
ancillary services, and the like, as further defined in Corporate Procedure LE-AC-210:
*impiementation of FERC Standards of Conducet.”

3.0 BESPONIIBILITIES
3 Exsion Gensral Counsel

3.1.1  Approve all corporate procadures implomanung'Corporam Policy LE-AC-3: “Information
Protection.”

3.2 Al Employees

3.2.1 Al Company empioyees are respansible fof complying with this procedurs and any procedures
mptcmontod Oy their raspectiw Busmess Unit, Employees are expected to immediately regont ary

.y oDsecua ta theye Businass Unit Management, the

Legal Servicas Department or the Ethics Office. Upon termination of empioyment with the
Company, empioyees are responsibie for retuming 1o the Company ail documents cantaining
Confidential Information. After employmaent ands. each empioyese has a conbnuing obligation o
maintain the confidentiality of Confidenual lnformaton leamed dunng the course of amployment,
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4.0

4.1

4.1.1

41.2

4.2
4.2.1

422

423
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Business Unit Mansgement
Ensures and monitors and is responsible for compliance with corporats procedures related to
informstion protection; provides iraining reiated 1o hese procedures; requires new empioyees 1o

sign agresments contsining confidentiatity provisions: and oversees the development and
implementation of business unit specific poiicies and procedures,

PROCEQURE
Clagaifying Information

Before disclosing information 10 any empioyee, contractor, of third party, an empicyes must first
determine if the information is Public informaton. Pubhc Information may be released o anyone
without restriction, if the information i3 not Public information, the employee must determine
whather it is Company Confidential Informaton or Thurd Party Coridental Information. it s
Confidentia Information, the smployee must also determing if it shoukd be trested as Resticied
Confidential Information

if it is not readily apparent whathar information s Pubiic Information or Confidential information, the
amploye® must consuit with hisher Business Unit Management for guidsnce. if management is not
certain, it shovld refer the matter 0 the Legal Servicas Depanment. Untl such determination is
made, the information must be Teatsd as Confidental Information. Employses must nol sssume
that information is Public Information f it is not already marked ‘Confidential.”

Protection of Confidential information Genaraily

All Confidential Information must be safeguarded to prevent unauthorized or inadvertant disciosure.
Documents containing Confidential Informaton must not ba left unattended in conference rooms, on
deskitops, of in any places accessible 1o the public. Confidental Information must not be discussed
in public areas whare discussions may be overheard.

Documents containing Confidential informaton shouid be marked “Confidendal® on at least the frst
page. The fact that & document has not been marked "“Confidantial®, however, shail not relieve 2
Company smployee OF any thirg party from the ohligaton ) Teat such information as Confidentsl

. Information. i

Visilors to the Company must not be given access 10 areas whare Confidential Information s VisiDwe
to them. In areas where it would De® impractcal to Srevent visitors from viewing Confidental

424

42.3

tnformeBon;-»eming-$igns-shouid_be pasiea fevgnating ose areas as restricted. Public tours

must not be given in such restricted areas.

Requiremants for storing and tranamiting Conficental information electronicaity are contained in
Corporate Procedures implementing Company Paiicy, 1T-ACA1; *Use of Information Technology
Assats.”

Employees should consult their Business Unit Managament of the Lagal Services Depantment when
handling Restricted Confidental Informaton to .eam whether addional safeguarts must De axen
or whethef additiongl resinictions on (ts use o Qisciosure apply.
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4.3
4.3.1

4.3.2

441

442

4.4

4.5

451
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Use and Diacicsure of Company Confidential Informaticn

Unless Company Confidential information falis under the category of Restricted Confidentiad
Information, it may be used for any legitimate Company purpose and may be disciosed to any
Company smpicyee with a nesd 10 know such information.

Compsany Confidental information must not be disciosed to any bidder, vendor, contractor,
consuitant or other third party uniess {i) he/she has a need 10 know the information: and (i) shehe
has first signed a confidentality agresment in & form obtained from or approved by the Legal
Services Department. If it is not clasr whethee a third party should receive Company Confidental
information, Business Unit Management must be consuited. All third parties that receive Company
Confidentisl irformation must be required o retum of destroy such information upon compieton of
the projsct or upon request of Company.

Usa ang Discicaure of Third Party Confidentiat information

Third Party Confidental information must be rested with at less! the same degee of cars a8
Company Confidentisd Information. In agdition, Third Party Confidential Information received
pursuant t0 an sgresment containing confidentiality provisions must be usad and disclosed only in
accordancs with the requirements set forth in such agreement. :

Third Party Confidential information must not be used by the Company uniess it has been lawiully
obtained. Empioyses must not reveal to the Company any information that might ressonsbly be
considered a trade secret or Confidential information of a former smployer.  In sddition, smpicyess
must not use Confidential Information of compatitors or other third parties in 3 manner not
authorized by the owner of the information. Empioyee must not attempt to inducs, through socist
reisionships of otherwise, present or former smpioyees of competitons o other third parties 1
disciose their smpicyer's Confidential Information, if there is any uncertainty as to whether
Company is legally entitied to use Thirg Party Confidential information, the Legal Services
Department must be consulted immaediately.

Employees must not review or accept unsalicited ideas. invantions, patent applicatons, or any daa
of potantial rade secrets from other companies or persons without the approval of Business Unit
Management, and review by the Legal Servicas Depariment, if necessary, uniess the submitting
party agrees in writing that the submission is made on 3 non-canfidential basis,

~ Use and Disclosure of Customer Information

Acdijonal bﬂ‘ requirements govern the use and disclosure of customar-elated information. Such
information must not be disciosed U any person ather than Employees within (the same business

46

Eopanmtnt. Employess should consult with their Business Unit Managamaent or the Legal Secvices
Department when handling this information. '

Use and Disclosure of Matedal information
Usa and disclosurs of Material Infortnation 18 aiso subiect to Coporate Procedure LE-AC-202:
*Buying and Salling Exsion Securities,”
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4.7  Uss and Disciosurs of State-Requinted Information
4.7.1 Additional state legal requirements govoin the use and disclosurs of State-Regulated information.

: Such information must not be disclosad '0 sny person other than Empicyees within the same
business unit except as otherwise authonzed by Business Unit Manegemaenit or the Legel Services
Department. Empioyses should consuit with thew Business Unit Management o the Legal Services
Department whaen handiing this information.

48  \Use and Disclosyre of Transmisslon Information
The use and disciosure of Transmission information is subject to Corporate Procedure LE-AC-210:
"Implementation of FERC Standards of Conduct.”

4.9 Publications and Scesches
All materials proposed for pubiication, by way of written matarisis or speeches, must be screened by
Business Unit Management, and i necessary, the Legal Services Department, 1o ensure that no
Confidentsl Information is disclosed and that publication is in accordance with the Company's
Confiict of Interest poiicy set forth in the Code of Business Conduct. With respect to technoiogy,

additionsi care should be given 10 ensure thet no rade secrets of patentable ideas are inadvertenty

discicaed.

49 Epforcement

4.9.1 Failure to comply with this Procedurs may resuit in disciplinary actions up 10 and including discharge
and legai action,

5.0 ROCUMENTATION

5.1 NONE

6.0 REEERENCES

6.1 Exsion Code of Business Conduct.

5.2 Corporatle Policy iT-AC-1; "Use of informaticn T,ocnnoloejy Assets.’ and implementing procedures

8.3 - Corporate Procedure LE-AC-202: "Buying and Selling Exelon Securities.”

8.4 Comomta Procedure LE-AC-210: “Impismentation of FERC Standards of Conduct ®

6.5 Business unit specific procedures. ‘

8.8 Corporate Policy HR-AC-1-8; *Patents and Invantions.”

1.0 ATTACHMENTS

74 Employes Handout: Protecting Confidential information.
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1.0 PURPOSE

To define Exelon’s (ihe “Company”) objsctives for establishing specific standerds and
guidelines on the protection of the confidentiality, integrity and avsilability of Exelon's
information assats,

20  IERMSAND QEFINITIONS

2.1 Aygliability - Ensures critical information is accessibie when needed. The use
of Company information systems shail nol be denied to authorzed users,

2.2 A ifi 1

2.21 __ign- refers to a requirement of continuous avnuouuty high svailabilky or zero tolerance
of data loss.

222 A_A_qgm- refers 0 a requirement of scheduled availabillty, standard availabilty, or &
partiai tolerance of data toss.

2.2.3  Low - refers to a requirement of best effort availabiity, no availability, or 3 long-term to
complete tolerance of data ioss.

23 Confidential Information - Refers to information that the Company is required to keep
private Dy law or agresmaent, as welil as informaton of competitive of economic vaiue to
the Company.

2.4  Confidentislity - Refers to the protection of Confidential Information from disclosure,
information shail be disciosed only 1o those authorized to access it

2.5 nfldentigiity Classgift Ca )

251 Confidentigl - Control Lavel 2 - Refers to Confidential Information to be accorded the
highest sateguard protection and a restricted cisbution, This category 8 intended to be
used sparingly,

satoguard protoction ana a control!od sut moderate distnbution.

2.5.3 Intemal Use Only ~ Refers to information that should not be distnbuted or disciosed to
anyone outside of the Company without the approval of the Information Asset Owner.

2.5.4  Public - Refers to information that is unresmcted.

2.8  Epgryption - A method of scrambling informaton 1o render it unreadable to anyone
axcapt the intended recipient, who must decrypt it 10 read it

Intamal Use Only
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2.7 Information Assets

2.7.4 Intangibig Information Assets - The logical information assets that are not easily
assigned a monetary vaiue. Intangibie information Assets include information (processed
data), processes, tha skills, raining and expenence of personnel, intellectual capial, and
other business enablers (... reputation, Tust and other "social’ assets).

272 TIangible information Asaetg - The ohysical information assets with @ measured cost of

value. Tangible Information Assets includs raw dats, SYStems, networks and hardware.

23 Information Asset Custodian - Each information asset must have 8 Clearty defined
custodian. An infornation asset custodian (Custodian) is a person who, while not
necessarily the information asset owner. has the uitimate responsibiiity for its proper
handling and safekeeping. Each informaton asset cusiodian must property protect
Exelon inforrmnation assets in keeping with the designated Owner's control, data sensitivity
and data criticality instructions.

29  Information Asset Qwner — All information assats must have an owner. Information
asset owners (Owner) are managers of organizationat units that have primary
responsibility for information assets associated with their functional authority. With the
exception of operational computer and network information, Exelon Business Services
Company Information Technology normally is not the Owner of any information assets.

2.10  Intsqrity - The protection of information ang systems from malicious, unauthorized, or

accidental changes.

211 Usef - The individuals, groups or organizations authorized by the Company 1o access
information Assets. .

390 R NSI

31 Exelon BSC Chief Infornmation Qtficer (BSC CIOY

3.1.1  Approves Company Information Assurance procedures, standards and guidelines;
: manages the Information Technology Govemance Management, and when information
asset owners are not clearly implied by organizational design, the BSC CIO will make the

designation.

3.2 Inf Techn vemance Manage

3.21 Serves as the information Assurance corporate procedure SpOnsor, ansures the
developmaent and maintanance of the information Assat Protection Procsdure and
associated standards and guidelines; provices corporate policies, standards, guidelines
and procedures for Business Continuity Planning; leads perniodic corporate recovary -
exorcises; and assists Information Asset Owners and Custodiang with the implementation
of Business Continuity plans by guiding them through the steps necessary to davelon,
test and assess their recovery plans, -

Intemal Use Oniy
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TIh t rat

Coordinates and facilitates the corporate poiicy and procedures process; supports policy
and procedure sponsors; maintaing the corparate policy and procedures; prepates
periodic reports on compliance with corporate policy and procadures; and chairs the
Corporate Policy and Procadurs Commitiee.

Ensuras compliance with corporate policy and procedures; periodically submits date to
the Office of the Comporate Secretary demonstrating compliance with corporate policy
and procedures; oversees the cevelopment of business unit specific policies and
technical procedures that are not intended to be binding on anyona other than the
business unit.

Ivl

Assists in monitoring complignce with comorate policies, procedures. standards and
guideiines.

Informatlo: ]

Defines procedures that are consistent with the /nformation Asset Protection Procedure
and associated standards and guidelines; ensures the confidentiality, integrity and
availability of information assets; authoruzes access 10 those who have an approved
business need for the information; determines the businass impact if an information asset
is unavailable, cata integrity is coMpromisad or unauthorized access is gained: defines
and funds a Business Continuity Ptan for critical information assats to mitigate risks 1o an
acceptable level; funds and participates with pencdic comorate recovery exercises; and
snsures the revocation of access for those who no longer have a business neesd for the
information,

Inf [ ugted!
Provides 3 secure procassing snvironment that protects the confidentiality, integnty and

availability of information; administers access 1o irformaton as authonzed by the Qwner;
and implements procedural safequards ang cost-effective controls.

\set

381

Uses the information only for its interded purposes and mantains the confidentality,
integrity and avaitability of information acces sed consisiant wih the Owner's approved

" safeguards while under the User's controt,

Intemal Lse Only
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40 . PROCEDURE

41 Agcess Control

4.1.1  Proper identification, authorization and authentication are required for access (o
information assets. .

4.1.2 Authorization for access to information assets will be based on the confidentiality
classification of the information and defined o provide only the level of access required to
meet an approved business naed or perform prescribed job responsibiiities. Specrfic
instructions for controlling access to nformation assels are provided in the (A Access
Controi Corporate Standard, '

42  Remote Access

4.21 Authorization for remote access to information assets will be provided only to meet an
approved business nesd or perform prescribed job responsibilities.

4.2.2 Remote access must be faciitated by using Exelon approved methods and programa.
Specific instructions for accessing informaton assets remotely are provided in the /A
Remote Access Corporsie Standard.

43  Physicst Access

4.3.1 information assets must be protected with physical access controi of areas containing
information assets or processing activities.

4.3.2 The physical access controls must be at the approprate level with the information
classifications of the information and defined to provide only the level of physical access
required to meet an approved need or perform prescribed job responsibilities. Spectic
instructions for physical access to information assets are provided in the 1A Physical
Access Corporste Standard,

44  Encryption

44,1 Encryption must be used to protect "Conficentai® information assets thal will be

’ ransmitied Cver NON-secure of pUDIIC networks (SUCh 28 diak-up of the Internet).

442 Only Company-approved encryption argomhms. mathods and products can be used lo
protect-Confidentel™irlermation—Seecihic nsltnucuons- (oL anIyphon am orovidad.n the
IA Encryption Corporate Standard.

4.5 | Pro

4.5.1 Information assety must be created and maintained wih appropnate controls (o ensure

that the information is correct, Ludtasle and reproducible. Specrfic instructions for
protecting the integrity of informaton assets are provided in tha |A Integnty FProtection
Corporate Standary.

intemai Use Only
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lilty Pr

'Appropriate controis based on the availability classification of the information must be

astablished 10 ensure information assaets aze consisiently available to conduct dusiness.
Specific instructions for protecting the availabiiity of information sssets are provided in the
1A AvailabiRy Protection Corporate Standard,

Business Continuity Plans must be developed to identify the personnel, rescurces and
comrective actions required for continued availability in the event of an unexpected
interruption 10 normat dusiness operations,

Business Continuity Plans must be reviewed and tested periodically for reilabie and
reproducible results.

Anti-Vinue

ln@maﬁmammmummnmmmmcmmuwm
and malicious code that impair nomal cperations.

Exeicn-spproved virus detection programs must be installed, snabled and updated on all

- sysiems susceptible 10 viruses and maiicious code. Specific mﬂmcﬂmtfnrproucﬂng

information assets from viruses and Malicious code are provided in the uAnu-th
Corporate Standerd.

Information Handiing

Handling of information assets will be basad on their information ciassification and in
accordance with approved methods for handling prnted information, as well a8
electronicaily stored and transmitied information. Specific instructions for handling
information assets are provided in the A Information Handting Corporele Standard.

Augiting
Auditing must be activeted 10 record relevant security events.
The audit logs must be securely maintained for 3 reasonable period of tme. Specific

instnuctions for auditing information assets are provided in the 1A Auditing Corpm
Standsrd.

intamal Use Onfy
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Enforcement and Exception Hendling
AR empioyees, conitractors, part-ime and temporary workers, and those smpioyed by
others o perform work on Exelon premises or who have been granted access to Exelon

information or systems, sre covered by this procedure and must comply with associated
standards and guidelines,

Failure to comply with the Exelon information Asset Protection Procedure, standerds and

mnnumqmulmsmmmofuuprwognormmtwanupto
wmlngdbchugomdmm

Exceptions handting will include the following steps:

3.) Exceptions to the Information Asset Protection Procadure must be submitted and
approved by the Business Unit VP of IT.

b.) The ITGM wik perform a risk assessment.

G) mmmMmmmnmmewmem
Council for corporate approval, # appropriate.

d.) Prior to management approvel of any exception, all smployess, contractors and
consuttants shall consistently obsarve the Exeion Use of Information Technology
Assets Poilcy, associated procedures and standards.  Corporste policies take
Precedence over Corporate procedures.

Review and Revision

The information Asset Protection Procedure will be reviewed and revised in sccordance
with the Use of!m'ormtion Tochnology Assels Policy.

ROCUMENTATION
A Informetion Asset ICentfication and Classification Corporate Procedure, IT-AC-101

Legel information Protection Corporate FPolicy, LE-AC-3
Lagal Document Management, Retention and Disposition Corporate Foiicy, LE-AC-4

REFERENCES
Use of Information Technology Assels Pollcy, IT-AC-1

lY A!" 1na_1

IA Rernote Access Corporate Standerd, iT- AC-102- 2

1A Physical Access Corporate Standard, I T-AC-102-3

IA Encryption Corporate Stencard, \T-AC-102-4

IA Integrily Protection Corporate Standard, IT-AC-102.8
1A Aveilabilly Protection Corporste Standerd, (T-AC-102-8
{A Anti-Virus Corporate Standird, 1T-AC-102-7

IA information Handling Corporate Standarg, iT-AC-102-9

. 1A Augiting Corparate Standard, IT-AC-102-9

Internal Use Onty
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N19:2001

Signature

Honorio Padron
President and Chief Executive Officer

Exelon Business Sarvices Company

Date

Intermai Use Onty



CERTIFICATE OF SERVICE

I, the undersigned, certify that 1 have served Commonwealth Edison Company’s
Initial Request for Production of Documents by U.S. mail on this 27th day of October, 2005
upon the following persons:

Ann Alexander

Assistant Attorney General and
Environmental Counsel

188 West Randolph Street

* Suite 2000

Chicago, il. 60601

Lﬂyron F. Taylg)r"
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OFFICE OF THE A’I"I‘ORNEY GENERAL
STATE OF ILLINOIS

Lisa Madigan

ATTORNEY GENERAL

November 22, 2005

Via overnight mail

Byron F. Taylor
Sidley Austin Brown & Wood LLP
Bank One Plaza
16 S. Dearborn
Chicago, Hllinois 60603
Re: PCB 4-215
Dear Byrbn:

Enclosed please find a copy of Respondent’s Response to Commonwealth Edison
Company’s Initial Interrogatories and Inttial Request for Production of Documents.

Very truly yours,
Ann Alexarg'\'%‘ '

Enc.

cc: Roshna Balasubramanian

500 South Second Sereet, Springficld, Ilinois 62706 « (21?) 782-1090 » TTY: (217) 785-2771 * Fax: (217) 782-7046
100 West Randoelph Sureet, Chicago, [llinois 60601 « (312) 814.3000 « TTY:(312) 814-3374 « Fax: {312) 814-3806
1001 East Main, Carbondale, IHinois 62901 » (618) 329-6400 » TTY: (618) 529-6403 » Fax: (618) 529-6416 -



BEFORE THE ILLINOIS POLLUTION CONTROL BOARD

Commonwealth Edison Company,
Petitioner PCB 04-215
Trade Secret Appeal

V.

Illinois Environmental Protection Agency,
Respondent

S e S v ' v’ et ot

NOW COMES Respondent, ILLINOIS ENVIRONMENTAL I;ROTECTION
| AGENCY, by LISA MADIGAN, Attorney Geperal of the State of Illinois, and in
response to Petitioner COMMONWEALTH EDISON COMPANY’S Initial
.Interrogaton'es, answers and objects as follows:

L. _GENERAL OBJECTIONS

A. Respondént objects to the Initial Interrogatories on the ground that they seek
information that is irrelevant to this proceeding and not reasoﬁably calculated to lead to .
the discovery of admissible evidence. In particular, although'the Pollution Conffol Boérd
(‘.‘Boar ") specified in its June 17, 2004 order that hearings in this matter “willlbc based
exclusively' on the record before IEPA at the time it issued its trade secret determination™
pﬁrsuant to 35 Ill. Admin. Code 105.214(5.), and that “infprmatioh developed after
IEPA’s decision typic.ally 1S not admitfed at'hearing or considered by the Board”; and
although the Board denied a motion in related case PCB 04-185 for reconsideration of
this evidentiary restriction and a de novo hearing, Petitioner is seeking information not in
or directly pertinent to the admimstrative record, and/or developed after Respondent

IEPA’s decision.



B. Respondent objects to the Interrogatories on the ground that they call for
information that is protected by, inter alia, the attormey-client privilege, the work product
privilege, the joint prosecution privilege, and the deliberative process privilege.

C. Respondent objects to the Initial Interrogatories on the ground that they are
overbroad and burdensome.

D. Respondent objects to the Initial Interrogatories on the ground that they are
yague. |

Responses to the Initial Interrogatories shall not be construed as a waiver of these
objections.

Interrogatory No. 1: Identify each person who participated in the Com Ed
Determination, including those present for any dlscussu)ns of the Com Ed determination.

Respouse to Interrogatory No. 1:

Responcient objects to this interrogatory on the grounds specified in General
Objections C and D. Withouf waiving these objections, Rgspondent states that the |
persons who participated in the Corﬁ Ed determination are as follows:

1. - Christopher Romaine, Utilities Unit Manager, Illinois En\}ironmen_tal
Protection Agency, 1021 North Grand Avenue East, Springfield, Iliinois 62794-9276,
217-785-1882. |

2. Julie Armitage, Chief of Compliance and Enforcement, Bureau of Air,
1021 North Grand Avenue East, Springfield, Iilinois 62794-9276, 21;1-782-9846.

3. | Christopher Presnzill, Assistant Counsel, Bureau of Air, 1021 North Grand
Avenue East, Springfield, Illinois 62794-9276, 217-524-3003. | |
Interrogatory No. 2: Identify each person having knowledge of facts relevant to the

subject matter of this appeal, other than those persons already identified in Interrogatory
#1 above.



Response to Interrogatory No. 2:

Respondent objects to this interrogatory on the grounds specified in General
Objections A, C, and D. Wi;hout waiving such objections, Respondent states that to its
knowledge, there are no other persons at IEPA with sié,rniﬁcant personal knowledge of the
facts relevant to the subject matter of this appeal. - -

Interrogatory No. 3: Idéntify each person you intend to call as a fact witness at the
hearing on this matter and for each person identify and describe the facts to which each
such witness is expected to testify. -
Response to Interrogatory No. 3:
| Respondent objects to this interrogatory on the grounds specified in General
Objection C to the extent it calls for an overbroad and burdensome level of detail
concerning the anticipated testimony of witnesses. Without waiving this objection,
Respondent states that it has not yet made a final determination as to which persons it
will call as witnesses and the facts to which _each will téstify, and reserves the right to
supplement this response whén such determination is made in the future. At this time,
Respondent anticipates that it will call the follqwing persons as witnesses:

1. Christopher Romaine (previously identified). It is currently anticipated that
Mr. Romaine will testify concerning the basis for the Com Ed determination, in particular
the basis for IEPA’s conclusion th‘at the documents at issue in this case constitute
emission data.

2. Julie Armitage (previously identified). . It is currently anticipated. that Ms.
Armitage will testify concerning the basis for the Com Ed detérmination, in particular the

basis for IEPA’s conclusion that Com Ed and/or Midwest Generation failed to adequately
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demonstrate that the information has not been published, disseminated, or otherwise
become a matter of geheral public knowledge and/or failed to demonstrate that the
information has competitive value.

Interrogatory No. 4: Identify each person you intend to call as an opinion witness at the
hearing on this matter and for each person identify: the subject matter which each such
witness is expected to testify; the conclusions and opinions of each such witness and the
bases therefore; the qualifications of each such witness; the identity of any reports or
analyses that have been prepared by each such witness relating to this matter; and the
curriculum vitae and resume for each such witness.

Response to Interrogatory No. 4:

Respondent objects to this interrogatory on the grounds specified in General
Objection C to the extent it calls for an overbroad and burdensome level of detail
concerning the anticipated testimony of witnesses. Without waiving this objection,
Respondent states that it has not yet made a determination as to whether it will call an
opinion witness, and reserves the right to supplement this response when such
determination is made in the future.

Interrogatory No. 5: Identify and describe all communications between the Sierra Club
and the IEPA or the Illinois Attorney General, relating to any matters relating to [IPCB
04-215 or TPCB 04-216 or related to the Sierra Club’s FOIA requests.

Response to Interrogatory No. 5:

Respondent objects to this interrogatory on the grounds specified in General
Objections A, B, C, and D. Without waiving such objections, Respondent identifies the
following communications between Sierra Club and JEPA concerning the Sierra Club’s |
FOIA requests:

1. Letter dated October 27, 2003 to Marilyn Clardy, IEPA FOIA Officer, from

Adam Qhader, Sierra Club, setting forth FOIA request.



2. Letter dated November 133, 2003 to Adam Qhbader, Sierra Club from Joseph
E. Svoboda, IEPA Chief Legal Counsel, regarding FOIA request.
3. E-mail dated February 12, 2004 to Marilyn Clardy, IEPA FOIA Officer, from
Bruce Nilles, Sierra Club Senior Midwest Representative, setting forth FOIA
request.
Respondent further states that to its knowledge, there were no other communications
between IEPA or the Illinois Attorey General and Sierra Club prior to the Com Ed
determination.
Interrogatory No. 6: Identify and describe all communications between IEPA or the -
Illinois Attorney General and any other person, relating to any matters relating to IPCB
IPCB 04-215 or IPCB 04-216 or related to the Sierra Club’s FOIA requests.
Response to Interrogatory No. 6:

Respondent objects to this interrogatory on the grounds specified in General
Objections A, B, C, and D. Without waiving such objections, Respondent states that to
its knowledge, there were no communications between IEPA or the Illinois Attorney
General and any other person other than those identified in response to Interrogatory No.
5 prior to the Com Ed determination.

Interrogatory No. 7: Describe in detail the reasons you relied on to support the
following statement in the ComEd Determination: “Midwest and/or ComEd failed to
adequately demonstrate that the information has not been published, disseminated, or
otherwise become a matter of general public knowledge and/or failed to demonstrate that
the information has competitive value.”

Response to Interrogatory No. 7:
Respondent objects to this interrogatory on the grounds specified in General

Objection C to the extent it calls for an overbroad and burdensome level of detail

" concerning the anticipated testimony of witnesses. Without waiving this objection,
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Respondent states that it relied on, inter alia, the following reasons in support of the
identified statement: |

1. Petitioner’s statement of Justification is vague and lacking in detail, and
provided insufficient information to support Petitionér’s contentions that the information
has not been publishe_:d, disseminated, or otherwise become a matter of general piiblic
knowledge, and that the information has competitive value.

2. Theré was -insufﬁcieﬁt evidence that Petitioner “hras taken reasonable
measures to prevent the article from .becoming available to persons other than those
selected by the owner to have access to the article for limited purposes” per 35 Iil.
Admin. Code 130.208(b), and that the information has been in fact protected from
disclo’sur_e, because Petitioner failed to demonétrate, in its Statement of Justification or
otherwise, that the information, in its coﬁpiled form or otherwise, was specifically
designated and/or treat_ed as coﬁﬁdential or proprietary in accordance_ with its general
internal policies and procedures.

3. There was insufficient evidence that Petitioner “has taken reasonable
measures to prevent the article from becoming available to persons other than those
selected by the owner to have access to the article for limited purposes” per 35 Iil.

Admin. Code 130.208(b), and that the information has beer in fact protected fr_om

disclosure, because the information, in its compiled form or otherwise, is of a type that

was or may have been known by or submitted to government agencies (e.g., the

Department of Energy or the [linois Commerce Commission) or third parties (e.g.,

* contractors), but Petitioner failed to démonstrate, in its Statement of Justification or

otherwise, that this information was protected from disclosure by such government



agencies or third parties, or that Petitioner ever requested such protection from disclosure
(e.£., by contract or pursuant to the Illinois Commerce Commission rules at 80 IlL
Admin. Code 200.430). Thus, while Petitioner stated i_n its Statement of Justification
that it had never provided the CPR to any third party, it failed to demonstrate that the

_ information contained in the CPR had not been provided to a third party.

4. Petitioner provided insufficient information conceming the purported
competitive value of the information, and in particular failed to provide convincing
reason to believe that information that is more than five years old, with some of it more
than three decades old, is of competitive value to Petitioner.

5. Some of the projects listed in the CPR were the subject of Respondent’s
permitlting, and information concerning such projects set forth in permit applications
submitted to Respondent is public, as Petitioner did not seek to protect such information
as a trade secret.

6. Petitioner provided no basis for a conclusion that the infomhtion has
competitive value in view of the fact that the information is historical in nature and
Petitioner né longer owns the electric generating facilities to which the information
pertains.

7. Respondeht is mindful of the public’s right to know information
concerning Clean Air Act compliance of sources of air bollution, including the electric
generating industry, and was unWiIling to withhold such information frorﬁ Freedom of
Information Act requestors based on.inadequate evidence that such withholding is legally

necessary and appropriate.



Interrogatory No. 8: Identify the specific information in the Record, if any, that
supports your claim, if any, that the CPR has been published, disseminated, or otherwise
become a matter of public knowledge.

Response to Interrogatory No. 8:

Please see response to Interrogatory No. 7.

Interrogatory No. 9: Identify the specific information in the Record, if any, that
supports your claim, if any, that the CPR and/or GADS Data lacks competitive value.

Response to Interrogaiory Neo. 9:
Please see response to Interrogatory No. 8.

Interrogatory No. 10: Identify the specific information in the record, if any, that
suppotts your claim, if any, that the CPR and/or GADS Data constitutes emission data.

Response to Interrogatory No. 10:
o Pl_éase see response to Interrogatory No. 11. The status of thg CPR and the
GADS Data as emission data is suppofted by, inter alia and in additioﬁ to legal
.- definitions and iﬁterpretations of what constitutes emission data and- the contents of the
CPR and the GADS Data themselves, record documents Bates stamped 869 - 1527 ahd
1543 - 1554. |

Interrogatory No. 11: If you contend that the CPR and/or GADS Data constitutes
emissions data, describe in detail the reasons supportmg this contention.

- Response to Interrogatory No. 11:

Clean Air Act § 114 and federal regulations pursuant thereto, and counterpart
Illinois regulations, provide that f‘emiésion data” includes any documents containing
-inform:-ition necessary to determine how much a particulaf source wés “authorized to
emit” —-i.e., thaf would ’detcrmine whether the facility’s emissions comply with the Clean
Air Act. 40 CF.R. 2.301(a)(2)(i)(B), promulgated pursuant to § 114 of the Clean Air

Act, includes in the definition of emission data “Information necessary to determine the
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identity, amount, frequency, concentration, or other characteristics (to the extent related
to air quality) of the emissions which, under an applicable standard or limitation, the
source was authorized to emit (including, to the extent necessary for such purposes, a
description of the manner or rate of operation of the source).” The llinois definition at
35 IIl. Admin. Code. 130.110 is substantially the same.

The United States Environmental Protection Agency (“USEPA”) information
requests, the responses to which are the subject of this proceeding, were all directed
specifically toward determining whether facilities it regulates were in compliance with
the Clean Air Act New Source Review programs. The CPR contains a lisf of capital
projects at Midwest Generatibn (previously ComEd) facilities, including activities at
those facilities that may constitute modifications that triggered New Source Review. The
GADS Data contains information concerning facility outages and restricted operation,
which is relevant to the operational condition of the faciﬁties and to assessing whether
activities that were undertaken at the facilities sﬁo‘uid be considered modifications.
Accofdingly, since the information is necessary to determine whether modifications have
occurred at Petitioner’s facilities and the amount they weré “authorized to emit” relative
to New Source Review requirements, this information constitutes emission data.

This response is intended solely as a summary. Réspondent reserves thé right to
clarify or elaborate upon it at any time during the course of this proceeding.

Interrogatory No. 12: Identify any determination you have made relatmg to the trade
secret status of a business’s financial information submitted to IEPA.

- Response to Interrogatory No. 12:

Respondent Obj ects to this interrogatory on the grounds specn‘.ied in General

Objectlons A,C,and D.



Interrogatory No. 13: Identify any determination you have made relating to the trade
secret or confidential business information status of any other electric utility company’s
GADS data or any similar data on the operations or any other type of manufacturing
facility.

Response to Interrogatory No. 13:

Respondent objects to this interrogatory on the grounds specified in General

Objections A, C, and D.

Interrogatory No. 14: Identify any determination you have made that information
constitutes “emission date” as that term as it is [sic] now or was in the past defined under
Section 5/7 of the IHinois Environmental Protection Act, 415 ILCS 5/7, or Section 114(c)
of the Clean Air Act, 42 U.S.C. § 7414(c), or their predecessors, and thelr implementing
regulations.
Response to Interrogatory No. 14:

Respondent objects to this interrogatory on the grounds specified in General
Objections A, C, and D,
Interrogatory No. 15: Identify any documents or communications not otherwise
identified in response to these Interrogatories that 'you will present or otherwise reply
[sic] upon at the hearing in this matter.
Response to Interrogatery No. 15:

At this time, Respondent has not yet made a determination to present or rely on at

the hearing any documents or communications not otherwise identified in response to

Petitioner’s interrogatories.

Dated: Chicago, Illinois

November 28, 2005

Respectfully submitted,

LISA MADIGAN, Attorney General of the
State of Ilhinots

16



MATTHEW DUNN, Chief, Environmental .
Enforcement/
Asbestos Litigation Division

Ann Alexander, Assistant Attorney

General and Environmental Counsel

Paula Becker Wheeler, Assistant
Attorney General

188 West Randolph Street, Suite 2001

Chicago, Illinois 60601

312-814-3772

312-814-2347 (fax)
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. BEFORE THE ILLINOIS POLLUTION CONTROL BOARD

Commonwealth Edison Company, ) ‘
Petitioner ) PCB 04-215
' ) Trade Secret Appeal
V. )
)
Illineis Environmental Protection Agency, )
' Respondent )
CERTIFICATE OF SERVICE

I hereby certify that I did on the 22" day of November, 2005 send by overnight
mail a copy of Respondent’s Response to Petitioner Commonwealth Bdison’s Initial'
Interrogatories, to:

Byron F. Taylor
Roshna Balasubramanian
Sidley Austin Brown & Wood LLP
- Bank One Plaza
“. 10 S. Dearborn
Chicago, Illinois 60603

Dated: Chicago, Illinois
November 22, 2005

LISA MADIGAN, Attomey General of the
State of Illinois

' MATTHEW DUNN, Chief, Environmental Enforcement/
Asbestos Lj tlgatlon Division

Ann Alexander Asmstdﬁt Attorney General and
Environmental Counsel _

Paula Becker Wheeler, Assistant Attorney General

188 West Randolph Street, Suite 2000

Chicago, Illinois 60601

312-814-3772

312-814-2347 (fax)



BEFORE THE ILLINOIS POLLUTION CONTROL BOARD-

Commonwealth Edison Company,
: Petitioner PCB 04-215
Trade Secret Appeal

Y.

Itlinois Environmental Protection Agency,
Respondent

R AR R R T S e e

NOW COMES Respondent, ILLINOIS ENVIRONMENTAL PROTECTION
AGENCY, by LISA MADIGAN, Attorney General of the State of Illinois, and in
‘respons.e,to Petitioner COMMONWEALTH EDISON COMPANY'’S Initial Request for
the Production of Documents (“Document Requests”), answers and objects as follows:

L__GENERAL OBJECTIONS

A. Respondent objects to the Document Requests on'the ground that they seek
information that is irrelevant to this proceeding and not reasonably calculated to lead to
the discovery of admissible evidence. In particular, although the Pollution Control Board
(“Board”) specified in its June 17, 2004 order that hearings in this matter “will be based

‘exclusively on the record before IEPA at the time it issued ité trade secret dctermination”
pursuant to 35 I1l. Admin. Code 105.214(a), and that “information developed after
IEPA’s decision typically is not admitted at hearing or considered by the Boar. ” _arid .

+ although the Board denied a motion in refated case PCB 04-185 for recdnsideration of
ﬁhis evidentiary restriction and a de g@_v_g hlean'ng, Petitioner is seek_ing_iﬁfonnatior; not in
or directly pertinent tp the administrative record, and/or developed after Respondent |

_fEPA’s decision.
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B. Respondent objects to the Document Requests on the ground that they call for
information that is protected by, inter alia, the attorney-client privilege, the work product
privilege, the joint prosecution privilege, and the deliberative process privilege.

C. Respondent objects to the Document Requests on the ground that they are

overbroad and burdensome.

- D. Respondent objects to the Document Requests on the ground that they are

vague.

Responses to the Document Requests shall not be construed as a waiver of these
objéctions.

Document Request No. 1: All documents as to which ComEd has requested or will
request “identification” in any Interrogatory served or to be served upon Respondent.

Response to Document Request No. 1:

Respondent objects to this interrogatory on the grounds specified in General

- Objections A, B, C and D, and the grounds specified in response to the interroéatories.

Without waiving such objection, Respondent provides herewith the documents identified
in response to Interrogatory No. 5. Respondent further states that Petitioner is already in
possession of the record documents identified in response to the interrogatories.
Document Request No. 2: All documents identified by Respondent in any response to
any Interrogatory that has been or will be served upon Respondent by Commonwealth
Edison.
Response to Document Request No. 2:

Please see response to Document Request No. 1.
Document Request Neo. 3: All'documents relating to your interpretation of the term
“emission data™ as that term as it is [sic] now or was in the past defined under Section 5/7

of the Illinois Environmental Protection Act, 415 ILCS 5/7, or Section 114(c) of the
Clean Air Act, 42 U.S.C. § 7414(c), or their predecessors, and implementing regulations



of etther act, including determinations that certain information constitutes or does not
constitute emissions data. :

Response to Document Request No. 3:

Responde'nt objects to this request on the grounds specified in General Objections
A, B, C, and D. Without waiving such objections, Rgspondent states that documents in
the administrative record supporting Respondent’s determination that the information that
is the subject of this proceeding constitutes emission data are identified in response to
Petition_ei"s Initial Interrogatories.

Document Request No. 4: All Statements of Justification that were submitted to IEPa
from January 1, 1990 to the present. h

Response to Document Request No. 4:

Respondent objects to this request on the grounds specified in General Objections
A, C,and D.
Document Request No. 5: All agency responses to Statements of Justification submitted
to IEPA from January 1, 1990 to the present, including preliminary and final agency
determinations and correspondence related to the same.
Response to Document Request No. 5:

Respondent objects to this request on the grounds specified in General Objections

A,C,and D.

Document Request No. 6: All documents relating to the ComEd Determination,
including all documents reflecting communications relating to that determination.

Response to Document Request No. 6:

Respondent objects to this interrogatory on the grounds specified in General
Objcctiohs A,B,C,and D, éxcept to the extent that the requested documents are
contained in the administrative record. Without waiving such objection, Respondent

states that to its knowle‘dge,_if 1s not in possession of any documents reflecting



communications relating to the Com Ed_detérmination prior to the date of that
determination other than those contained in the record and those identified in response to
Interrogatory No. 5. |

Docuﬁlent Request No. 7: All documents relating to each communication between the
Sierra Club and IEPA, or the Illinois Attorney General, relating to any matters relating to
IPCB 04-215 or IPCB 04-216 or the Sierra Club’s FOIA requests.

Response to Document Request No. 7 |

Respondent objects to this interrogatory on the grounds speciﬁéd in General

“Objections A, B, C, and D. Without waiving such objection, Respondent provides
herewith the documents identiﬁéd in response to Interrogatory No. 5. Respondent further
states that to its knowledge, there were no other communications between IEPA or the
Illinois Attorney General and Sierra Club prior to the Com Ed detenhiﬁation.

Document Request No. 8: | All documents relating to each communication between
IEPA, or the Illinois Attorney General, and any other person, relating to any matters
relating to IPCB 04-215 or IPCB 04-216 or the Slerra Club’s FOIA requests

Response to Document Requgst No. 8:

Respondent objects to this interrogatory on the grounds specified in General
Objections A, B, C, and D. Without waiving such obj ectfons, Respondent states that to
its knowledge, there were no communications between IEPA or the Illinois Attorney
General and any other person, other than those identified in response to Interrogatory No.

5, relating to IPCB 04-215, IPCB 04-216 or the Sierra Club s FOIA requests prior to the _

date of the Com Ed determination.

Dated: Chicago, Illinois .
November 28, 2005



- Respectfully submitted,

LISA MADIGAN, Attorney General of the
State of Illinois

MATTHEW DUNN, Chief, Environmental
Enforcement/ '
Asbestos Litigation Division

BY: C/\M\ W _
Ann Alexander, Assistant Attorney
General and Environmental Counsel

Paula Becker Wheeler, Assistant
Attorney General
188 West Randolph Street, Suite 2001
Chicago, Illinois 60601
. 312-814-3772
- 312-814-2347 (fax)




BEFORE THE ILLINOIS POLLUTION CONTROL BOARD

Commonwealth Edison Company, - )
‘ Petitioner ) PCB 04-215
) Trade Secret Appeal
V. ) :
- )
Illinois Environmental Protection Agency, )
Respondent )

CERTIFICATE OF SERVICE

I hereby certify that I did on the 22™ day of November, 2005 send by overnight
 mail écopy of Respondent’s Response to Petitioner Commonwealth Edison’s Initial
Request for the Production of Documents, to:

Byron F. Taylor

Roshna Balasubramanian

Sidley Austin Brown & Wood LLP
Bank One Plaza

10 S. Dearborn :

Chicago, lilinois 60603

Dated: Chicago, Illinois
: November 22, 2005

- LISA MADIGAN; Attorney General of the
State of Illinois

MATTHEW DUNN, Chief, Environmental Enforcement/
Asbestos Litigation Division

BY: CM»- a and .
Ann Alexander, Assistant Attorney General and
Environmental Counsel ‘
© Paula Becker Wheeler, Assistant Attorney General
188 West Randolph Street, Suite 2000
Chicago, Illinois 60601
312-814-3772
312-814-2347 (fax)




MIDWEST OFFICE - Chicago ' Ocmbcr.?.'? 2003

Ms. Marilyn Clardy, FOIA Officer
Hinois Environmental Protcctlon Ageney

Bureau of Air -
1340 North Ninth Street : RECEIVED
P.O. Box 19506 )

Springficld, IL 62794 - - NOV 03 2003

SENT BY FAX AND CERTIHIED MAIL IEPA-DAPC-SPFLD.

" Re:  FOIA Request For Records Relatmg To All Coal-Fire Generating Facilities That
Havc Been Reported To Hlinois Environmental Protection Agency Pursuant To
Section 114 (a) Of The Clean Air Act.

.Dear Ms. Clardy:

I have received your response to Sicrra Club's FOLA request concerning Midwest

- Generation coal-fire generating facilitics, dated August 27, 2003. Thank you for your
attention to that matter, Untortunalely Midwest Generation has provided very little
rclevant information that is reaponswc to IEPA oversight.

Sierra Club now requests all records relating to any coal-firc gcncratmg 1acthtles that

have reported to the IFPA\WSM_MLM (he Clean Atr Act, 42 U.S.C.

Sectton 7414 (a), cxcluding the Illinois Power/f)yncrg,y Baldwin power plant.

Such records may have been originally requested by the EPA in order 10 determinge

compliance with the Illinois State Implementation Plan and dpphbable provisions of the
-New Souree Perf‘ormance Slandard.s at 40 C.F.R. Part 0.

Thns request is intended to be inclusive of any coal-firc facilitics owned by any power
-company in Illinois, and not limitcd to only Midwest Gcncralion, LI.C.

Pursuant to the INinois Freedom of Informution Act, please prowdc all rccordb relating 1o
1hc above request lh'u the IEPA is in receipt of.

Plcase sce the attached "Appendix A" enumerating the specific information requesicd.

200 N. Michigan Ave., Suitc 505, Chicago, IL 606015908 » (312) 2511511 + FAX (A12) 2514780 -+ cmalk: mw-wi.ticld@nicyncgt_:.or@' ]
- . . e, #

— e
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Appendix A

Provide .a 1ist of all coal-fired generating units foxr which
you are owner ox operator which are currently operational or

~have been retired in the past 10 years. For each such unit,

identify the generating station location, the boiler and
turbine unit identification number, the date or yeax
commercial operation began, the original design and current
boiler heat input capacity (mmbtu/hr), the original design
and current gross and net geherating capacity (MWg/MWn), the

~original design and current steam flow output capacity (lbs

gteam/hr), the current operatlng atatus, for any unit
retired or inactive the applicable date or year, current
fuel{s) being fired, type of particulate emissions. control
and year installed, type of sulfur dioxide emissions contxol
and year installed, type of nitrogen oxides emisgsiong’
control and year installed.

Foxr all currently active coal-fired generating units provide_

-monthly and annual total gross and net generation (MW-hr),

monthly and annual average heat rate (BTU/KW-hr) and menthly
and annual average coal heat content (BTU/lb) and percent

~sulfur for all years from 1975 through 2002.

For all currently active coal-fired generating unite provide
a list of all capital projects; of an amount greater than
$100,000.00, approved or completed between January 1, 1975 .

‘and the date of this request., For each such capital project

jdentify the work performed, the date completed or projected
to be completed, the project work order number and the

dollar amount appxoved and/or expended.

"Provide a copy of the Generating Availability Data

System(GADs} data for the period 1/1/75 through 12/31/02
identifying all boiler and turbine related forced,
maintenance and planned outages and curtailments for all

currently active coal-fired generating units.

Provide copies of the summary results page of all stack:
testas for particulate matter, sulfur dioxide, nitrogen
oxides, mercury, lead and hydrogen chloride for the period
1/1/75 through 6/30/02 fotr all currently actlve coal-fired
generatlng units. ‘

Provide copies of all PSD/NSR'permits received and pexmit
applications submitted for the period 1/1/75 to present.

Provide copies of all reports, correspondences, memoranda

ESIANHIYAT AR Aa DD



ILLINOIS ENVIRONMENTAL PROTECTION AGENCY

1021 NortH Granp Avenue East, P.O. Box 19276, SPRINGFIE‘LD, IwiNnots 62794-9276, 217-782-3397
jaMmEs R, THOMPSON CeNTER, 100 WEST RANDOLPH, Surte 11-300, Cricaco, IL 60601, 312-814-6026

Rop R. BLAaGOsEviCH, GOVERNOR ReNEE CIPRIANG, DIRECTOR

217/782-5544
217/782-9143(TDD)

November 13, 2003

 Adam Qhader
Sierra Club
200 North Michigan
Suite 505
Chlcago I]Imons 60601-5908

Re: Freedom of Information Act Request

Dear Mr. Qhader:

) This letter responds to your-October 27, 2003, request for information pursuant to the Nllinois Freedom of
" Information Act (“FOIA”) received by the Illinois Environmental Protection Agency {(“Illinois EPA™) on
November 3, 2003, relative to coal-fire generating facilities in Illinois. Specifically, you request that the
Hlinois EPA provide all records relating to any coal-fire generating facilities that have reported to the
Illinois EPA, pursuant to Section 114(a) of the Clean Alr Act,42U. S .C. Section 7414(a), excluding the
Illinois Power Dynegy Baldwin power plant.

On November 10, 2003, the Illinois EPA received Midwest Generation EME, LLC’s (*"Midwest
Generation”) response to the USEPA Request for Information pursuant to Section 114 of the Clean Air
Act dated February 13, 2003. Midwest Generation has claimed a considerable amount of the inforrmation
in the response confidential. The Iilinois EPA is providing all documents not marked “confidential”.
The Illinois EPA will evaluate all information marked “confidential” in accordance with “Procedures for
Claiming and Determining that Public Information Records are Exempt From Disclosure”, 2 Ill. Adm.
Code 1828, Subpart D to determine whether the claim is valid. Should the lllinois EPA determine that
the information was not properly claimed confidential and/or does not qualify has confidential
information pursuant to 2 ll. Adm. Code 1828.202(a)(1)(F), the Agency will supplement this FOIA

_ response.

Given the Tllinois EPA’s decision not to provide to you some of the information requested, you have the
right to appeal this matter by sending, to the Director of the Illinois EPA, a written notice of appeal
pursuant to 2 Il Adm. Code 1826.406(b)(3). The notice should be malled to'the Illinois EPA at 1021
North Grand Avenue, East, Sprmgﬁeld Illinois 62794,

ROCKFORD — 4302 North Main Street, Rockford, IL 61103 - (815) 987-7760 +  Des Puunes — 9511 W, Harrison St., Des Plaines, (L 60016 — (847) 294-4000
ELGIN - 595 South State, Elgm, It 60123 - (8471 608-3131 » PeoRa - 5415 N. University 51, Peoria, Il 61614 — (309) 693-5463
Buaeaw OF LAND - Peoria — 7620 N. University St Peoria, Il 61614 - (309) 693-5462 + CHAMPAICN - 2125 South First Street, Champaign, IL 61820 - {217) 278- 5800
SerinGRIELD ~ 4500 S. Sixth Street Rd., Spnngﬁe!d IL 62706 - (217) 786-6892 + CoLuNsViLLE - 2009 Mall Street, Collinsville, IL 62234 - {618) 346-5120
MARION ~ 2309 W, Main 5t., Suite 116, Marion, IL 62959 - (618) 993-7200 -

Parnirrem s Brosm sm Oonen



Enclosed are the non-exempt documents.

Should you have questions or comments with regard to this matter, please contact Illinois EPA Assistant _
Counsel, Chris Pressnall.

erely,

S 70N

oseph E. Svoboda
Chief Legal Counsel

w/enclosures

—
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Fl:om: b-nilles@mindspring.com

To: "Marilyn Clardy” <marilyn.clardy@epa.state.il.us>
Date: 2/12/2004 3:43:38 PM

Subject: FOIA: Midwest Generation

Hi Marilyn,

Pursuant to the state's Freedom of Information Act, please provide me with a
copy of all recards that the agency has received from either Midwest

Generation and/or Commonweaith Edison in response to the USEPA Section 114
request these companies received in February 2003.

Sincerely,

Bruce Nilles: +

Senior Midwest Representative--
Sierra Club

200 N. Michigan Ave., Ste 505
Chicago, It 60601 -
p.312.251.1511

c. 312.217.9725

f. 3122511780

e. bruce.nilles@slerraclub.org
w. www.illinois.sierraciub.org

cc: "Julie Armitage" <jarmitage@epa.state.il.us>, "Dave Kolaz" <dkolaz@epa.state.il.us>,
"Keith Harley” <Kharley@kentlaw.edu> ‘

REC==rzp
FEB * 3 2004
IEPA—DAPC@PHD_
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: ONE SOUTH DEARBORN BRUSSELS HONG KONG SHANGHAI
SIDLEY AUSTIN LLP CHICAGO, IL 60603 CHICAGO LONDOM SINGAPORE
{312) 853 7000 DALLAS LOS ANGELES  TOKYO
N {312) 853 7036 FAX NEW YORK WASHINGTON. DC

bftaylor@sidley.com
(312} 853-4717 FOUNDED 1866

January 25, 2006

Via Messenger

Ann Alexander

Environmental Counsel and Assistant Attorney General
Office of the Attorney General

188 West Randolph Street

Chicago, IL 60601

Re:  Commonwealth Edison Co. (“ComEd”) v. lllinois Environmental
Protection Agency (“IEPA™), PCB 04-215

Dear Ms. Alexander:

We are in receipt of the IEPA’s Responses to ComEd’s Initial Interrogatories and
; Initial Request for the Production of Documents. [EPA objected to several Interrogatories and
Document Requests by stating, without further explanation, that they are overbroad and
burdensome, vague, and irrelevant, and it provided no responses to these discovery requests. As
discussed below, we believe that additional responses and production of documents are required
of IEPA pursuant to the Illinois rules of discovery and the Illinois Pollution Control Board’s
(hereinafler “the Board’s ) procedural rules. Please consider this letter as our effort to resolve
these discovery matters informally without the assistance of the Board or the Hearing Officer
assigned to this case.

Initial Interrogatories and Initial Request for the Production of Documents.

In its Initial Interrogatories, ComEd requested information about JEPA’s prior
trade secret determinations, as well as information about any prior agency interpretations of what
constitutes emissions data. In its document requests, ComEd sought copies of statements of
justification relating to trade secrets or confidential/proprietary business information that had
been submitted to [EPA within the last ten years and the agency’s responses to same.

More specifically, the relevant interrogatories and document requests sought the
following:

» Interrogatory No. 12 requested IEPA to identify any determinations it
has made relating to the trade secret status of a business’s financial
information.

Sidley Austin LLP is a limiled liability partnership practicing in affiliation with other Sidley Austin partnerships
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* Interrogatory No. 13 requested identification of agency determinations
of the trade secret or confidential business information status of any
other electric utility company’s Generating Availability Data System
(“GADS”) data or other similar operational data.

¢ Interrogatory No. 14 requested IEPA to identify determinations it has
made that information has constituted “emissions data” as that term is
defined by Section 5/7 of the Environmental Protection Act, 415 ILCS
5/7, or the Section 114(c) of the federal Clean Air Act, 42 US.C. §
7414(c).

* Document Request No. 4 sought production of all statements of
justification—prepared in defense of trade secret or confidential
business information claims—~submitted to IEPA between January 1,
1990 and the present.

» Document Request No. 5 sought copies of [EPA’s responses—
including preliminary and final agency determinations and
correspondence related to the same—to such statements of
Justification,

Responses Generaily,

IEPA answered the discovery requests enumerated above by referencing “General
Objections A, C, and D,” which state, respectively, that the Initial Interrogatories and Document
Requests seek irrelevant/inadmissible evidence (General Objection A), “are overbroad and
burdensome” (General Objection C), and “are vague” (General Objection D). No substantiation
of any of the objections was provided, nor was there any explanation of how the general
-objections applied to the specific requests. Board rules prohibit such responses and require that
“[glrounds for an objection to an interrogatory must be stated with specificity....” 35 lll. Admin.
Code § 101.620(c)(emphasis added). Moreover, written objections do not excuse complete
refusal to respond to a discovery request. Where written objections are made to part of a request,
the remainder of the request “shall be complied with.” Sup, CT.R. 214.}

Irrelevance & Inadmissibility of Evidence Objection.

In General Objection A, IEPA objected to all initial interrogatories and all
document requests by citing to 35 Ill. Admin. Code § 105.214(a), the provision that governs
admissibility of evidence at Board hearings in which an agency’s final determination is appealed.
Because § 105.214(a) deals with the admission of evidence at Board hearings, not with the scope
of permissible discovery, this Board rule does not provide a basis for IEPA’s objection and

' The Board looks for guidance to the IHlinois Code of Civil Procedure and lHlinois Supreme Court Rules concerning
discovery. Illinois v. C&S Recycling, Inc. et al., PCB 97-9, 2000 WL890179, *1 (June 22, 2600).
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refusal to respond. IEPA has not demonstrated that the information sought by ComEd’s
interrogatories and document requests would be deemed inadmissible at the hearing, nor has
IEPA adequately established that admissibility determinations are relevant to the scope of
discovery requests. The Hllinois Administrative Code and the Board clearly state that “all
relevant information and information calculated to lead to relevant information is discoverable.”
35 III. Admin. Code § 101.616(a)(emphasis added); lllinois v. Skokie Valley Asphalt et al., PCB
96-98, 2003 WL 22134512, *2 (Sept. 4, 2003). The information sought by ComEd’s Initial
Interrogatory Nos. 12, 13, and 14 and ComEd’s document request Nos. 4 and 5, is relevant to
this case. ComEd is challenging a negative agency determination of the trade secret status of
sensitive financial and operational data and has asked to review the agency’s trade secret
analyses of other financial and operational data, including GADS data, prior to the date on which
the decision now being appealed was made. Please comply with these discovery requests by
providing responses and documents, Otherwise, please provide with specificity the basis on
which you believe this objection wholly excuses compliance with ComEd’s discovery requests,
or withdraw this objection.

‘Overly Broad and Burdensome Objection.

IEPA has objected to all of the above-enumerated discovery requests as overly
broad and burdensome. It has not set forth, however, how these requests are overly board, and
consequently, how compliance with them would be unduly burdensome. For instance, does the
volume of responsive documents comprise an amount of pages not reasonably produced in the
course of discovery? IEPA’s generalized objection, without more, does not provide sufficient
basis for its failure to respond or produce any responsive documents. As already noted,
objections must be stated with specificity. IEPA is further obligated to respond to the request to
the extent possible or by initially limiting the scope of its response, even where it is true that a
response to the entire scope of an overly broad request would be unduly burdensome. See
Welton v. Ambrose, 351 Il App. 3d 627, 633 (2004) (“despite these requests’ somewhat broad
wording, surely [the party resisting production] could have provided the records related to the
surgery at issue in this case.”).

In an effort to obtain responses to our interrogatories and document requests, we
are willing to discuss an initial refinement of the scope of certain requests that you claim are
overbroad and unduly burdensome. Prior to such discussion, however, please provide specific
objections to the above-discussed requests that identify how the requests are overbroad and
unduly burdensome, such as by estimating the volume of responsive documents or identifying
the method by which responsive documents will be located, or withdraw this objection.
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Please call me if you wish to discuss resolution of the discovery matters identified
above. Given our current discovery schedule, we would appreciate your prompt reply.

ncerely,
T,
F. Taylor

Si
Byr,
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OFFICE OF THE ATTORNEY GENERAL
STATE OF ILLINOIS

Lisa Madigan
ATTORMLY GRNERAL
February 2, 2006

Via facsimile (312-853-7036)

and United States mat)

Byron F. Taylor

Sidley Austin Brown & Wood LLP
Bank One Plaza

One South Dearbom Streel
Chicago, Illinois 60603

Re: Commonweulth Edison Co. (“ComEd”) v. Hlinois Environmental Protection
Agency ("JEPA"), PCB 04-215 ~ discovery issues

Dear Mr. Taylor:

1 am in receipt of your letter dated January 25 conceming our response to
ComEd’s discovery. It remains our position that the information sought is plainly outside
the scope of allowable discovery in this matter. Through this letter, however, T hape o
clarify the basis for that position.

As you are aware, the Board ruled in PCB 04-185 (in a decision 1 assume you
would concede applies substantively o tlus matter as well) that the hearing was to be
held exclusively on the administrative record, rather than de nove as Petitioner Midwest
Generation had requested. The discovery requests you cite in your letter, to which we
declined to respond on relevance grounds, alf seek information concerning Agency
decisions in unrelated maftters that is not in the administrative record, and could not
therefore be considered by the hearing examiner,

The fact that discovery is allowed if it is “calculated to lead to relevant
information,” 35 Til. Admin, Code 101.616(a), does not somehow automatically expand
the senpe nf discnvery 1o allaw gathering of information entizely wnconnected to the
record, such as 15 years’ worth of [EPA decisions in other matters. The only type of
iquiry that could be *calculated to lead to relevant information™ in this matter — i.c., Jead
1o information in the record — would be questions directed at whether the adminisirative
record as submitied by IEPA was in fact complete. Accordingly, IEPA was willing to

500 South Second Sueet, Springhicld, inois 62706 ¢ (217) 782-1090 » TTY: (217) 785-2771 = Faw {217) 762-7046
100 West Randolph Strect, Chicagn, Hlinois 60001 < (312} 814-3000 » TTY: (312) 814-3374 » Fax: (312) 8143506
1001 Enye Main, Carbandale, Hlinois 62901 ¢ (618) 529-6400 » TTY: (618) 520-6403 = Fax: (618} 529-6416 - T
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respond to requests to identify communications concerning Sierra Club’s FOIA request
that took placc prior to the Agency’s final decision, as such cormnmumnications could

_arguably be included in the record. However, ComEd presents no reason, nor could it,

why information concerming past trade secret determinations in other matters should have
been included in the record of this case. Such information is therefore not discoverablc,

IEPA’s position is flly supported by prior Board rulings. In Qscar Meyer & Co.
v. Envirgumental Protection Agency, PCB 78-14 (June 8, 1978), where the petitioner had
sought discovery conceming s own prior permit applications in connection with a permit
hearing required to be held exclusively on the administrative record, the Board denied the
discovery, holding, “How or why the Agency arrived at a different conclusion on the
same facts is simply not relevant to the Board determination.” The Board held that in a
record-only proceeding, discovery is allowable only “to insure that the record filed by the
Agency is complete and contains all of the material concerning the permit application

thal was before the Agency when the denial statement was issued.” Similarly, in Owens-

Illinois, Inc. v. Envirgnmental Protection Agency, PCB 77-288 (February 2, 1978), also
in connection with a hearing held exclusively on the administrative record, the Board

held that the petitioncr’s interrogatoties concerning Agency decisions not contained in
the record were beyond the scope of pcmssxble discovery because “Agency policy in the
granting of other permits is not properly at issue and the discovery sought is not
relevant.”

In Joligt Sand and Gravel Co. v. Environmental Protection Agency, PCB 86-159,

+ again addressing the question of the scope of discovery in proceedings held exelusively

on the administrative record, the Board noted that, while “the Board could properly
determine whether the Agency reviewed all facts 'available 10' or 'in possession of the
Agency when making its permitting decision, the Board does not construe this holding as
authorizing nnlimited discovery in permit appeals.” It concluded, in disallowing the
petitioner’s discovery requests, “Were the Agency a natural person, Joliet's discovery
requests would amount to an attempt to hold the person upside down, to shake that
person, and 1o see what fell out of the person’s pockets, without differentiating between
lint and items of valne.” The same description might well be applied to ComEd’s
Tequests at issuc here.

Although, for these reasons, ReSpondent TEPA is clearly not reqmred to respond
to the requests for information concerning decisions in unrelated matters, it is worth
noting as well that the Agency could not provide that information even if it had to.
ComEd requests information conceming trade secret decisions dating back to 1990. Yet
IEP A mamtains no central recordkeeping for trade secret determinations. Those
decisions are made in particular matters ag they come up, and relevant information kept
in the files of those matters, but n1o one at the agency keeps track of those decisions in
any general or global way. The only way to gather any information at all concerning past
trade secret determinations would be anecdotally ~ Le., asking current staff if they recall
making any such decisions, or whether they recall others making them, This haphazard
approach would succeed only in obtaining a fractional, non-random sampling of the more
recent decisions, which by its very nature would be useless for drawing larger evidentiary

F-288
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conclusions. Thus, ComEd’s requests are clearly overbroad and burdensome in addition
10 being irrelevant.

For these reasons, we must continue to decline to respond gither in. whole or in
part to the discovery requests at issue. However, if you would like to discuss this matter
further, please feel free 1o contact me again.

Very truly yours,

(~Cey

Ann Alexander
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